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Vol. 62, No. 134
Monday, July 14, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 2

[Docket No. HR-97-001]

Revisions of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and general
officers of the Department by
redelegating to the Administrator,
Agricultural Marketing Service,
authorities currently reserved to the
Assistant Secretary for Marketing and
Regulatory Programs under 7 CFR
2.79(b) that relate to marketing
agreements and orders and commodity
research and promotion programs.

EFFECTIVE DATE: July 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Barbara Bryant, Legislative Analyst,
Legislative Affairs Staff, Agricultural
Marketing Service, United States
Department of Agriculture, Room
3510—South Building, 1400
Independence Avenue SW, Washington,
DC 20250, (202) 720-3203.

SUPPLEMENTARY INFORMATION: This rule
redelegates to the Administrator, AMS,
matters previously reserved to the
Assistant Secretary for Marketing and
Regulatory Programs that relate to
marketing agreements and orders and
commodity research and promotion
laws. The Administrator, AMS, will
assume responsiblity for actions
previously reserved to the Assistant
Secretary for Marketing and Regulatory
Programs which include (a) final actions
on regulations for fruit and vegetable
and dairy marketing agreements and
orders; and (b) issuing, amending,
terminating or suspending any
marketing agreement or order, or any of

the numerous commodity research and
promotions laws administered by AMS.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity to
comment thereon are not required, and
this rule may be made effective less than
30 days after publication in the Federal
Register. Further, since this rule relates
to internal agency management, it is
exempt from the provisions of E.O.
12866 and E.O. 12988. Finally, this
subject is not a rule as defined by Public
Law No. 96-354, the Regulatory
Flexibility Act, and thus, is exempt from
the provisions of the Act.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, 7 CFR Part 2 is amended
to read as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for part 2
continues to read as follows:

Authority: Sec. 212(a), Pub. L. 103-354,
108 Stat. 3210, 7 U.S.C. 6912(a)(1); 5 U.S.C.
301; Reorganization Plan No. 2 of 1953, 3
CFR 1949-1953 Comp., p. 1024.

Subpart N—Delegations of Authority
by the Assistant Secretary for
Marketing and Regulatory Programs

2. Section 2.79 is amended by
removing and reserving paragraph (b).
Dated: July 8, 1997.
Michael V. Dunn,

Assistant Secretary for Marketing and
Regulatory Programs.

[FR Doc. 97-18327 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 981

[Docket No. FV97-981-3 IFR]

Almonds Grown in California; Revision
to Requirements Regarding Inedible
Almonds

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This document revises the
administrative rules and regulations of
the California almond marketing order
regarding inedible almonds. Under the
terms of the order, handlers are required
to obtain inspection on almonds
received from growers to determine the
percent of inedible almonds in each lot
of any variety. Handlers are then
required to dispose of a quantity of
almonds in excess of 1 percent of the
weight of almonds reported as inedible
to non-human consumption outlets.
This rule allows alternative methods of
determining handlers’ inedible
disposition obligations in such
instances. It will add flexibility to the
order’s rules and regulations and will
help ensure that the integrity of the
quality control provisions is
maintained.

DATES: Effective on August 1, 1997.
Comments received by August 13, 1997
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
720-5698. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Maureen Pello, Marketing Specialist, or
Martin Engeler, Assistant Regional
Manager, California Marketing Field
Office, Marketing Order Administration
Branch, F&V, AMS, USDA, 2202
Monterey Street, suite 102B, Fresno,
California 93721, telephone: (209) 487-
5901, Fax: (209) 487-5906. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; telephone:
(202) 720-2491, Fax: (202) 720-5698.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 981, both as amended (7
CFR part 981), regulating the handling
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of almonds grown in California,
hereinafter referred to as the “order.”
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

This rule revises the administrative
rules and regulations of the California
almond order regarding inedible
almonds. Under the terms of the order,
handlers are required to obtain
inspection on almonds received from
growers to determine the percent of
inedible almonds in each lot of any
variety. Handlers are then required to
dispose of a quantity of almonds in
excess of 1 percent of the weight of
almonds reported as inedible to non-
human consumption outlets. The
quantity of almonds required to be
disposed of is the handler’s inedible
disposition obligation. However, there
are times when an incoming inspection
sample may not be drawn, may be lost,
or the size of the sample drawn may be
too small for an inedible weight to be
determined. This rule provides handlers
with the opportunity in such cases to
substantiate to the Board the weight of
almonds received, the edible and
inedible kernel weights, and the
adjusted kernel weight. Such
information can often be obtained from

an outgoing inspection certificate. The
inedible disposition obligation may then
be based on that information. If a
handler is only able to substantiate the
approximate weight of almonds
received, an inedible disposition
obligation of 10 percent of the weight of
almonds received in that particular lot
may be applied, upon agreement
between Board staff and the handler.
The appropriate weight received can
often be obtained from a weight masters
certificate. In adding these procedures
to the text of the rules and regulations,
this rule will add flexibility to the rules
and regulations and will help ensure
that the integrity of the quality control
provisions of the order is maintained.
This change was unanimously
recommended by the Board.

Section 981.42(a) of the almond order
requires handlers to obtain incoming
inspection on almonds received from
growers to determine the percent of
inedible kernels in any variety.
Handlers are required to report such
inedible determination for each lot
received to the Board. Inedible kernels
are those kernels, pieces, or particles of
kernels with any defect scored as
serious damage (excluding the presence
of web and frass), or damage due to
mold, gum, shrivel, or brown spot, as
defined in the United States Standards
for Grades of Shelled Almonds, or
which have embedded dirt not easily
removed by washing. Edible kernels are
kernels, pieces, or particles of almond
kernels that are not inedible. Section
981.42(a) also provides authority for the
Board, with the approval of the
Secretary, to establish rules and
regulations necessary and incidental to
the administration of the order’s
incoming quality control provisions.

Section 981.442(a)(4) of the order’s
administrative rules and regulations
specifies that the weight of inedible
kernels in each lot of any variety of
almonds in excess of 1 percent of the
kernel weight received by a handler
shall constitute such handler’s inedible
disposition obligation. Inedible kernels
accumulated in the course of processing
must be disposed of in non-human
consumption outlets such as Board
approved oil crushers, feed
manufacturers, and animal feeders.
Requiring handlers to meet this
obligation helps to ensure that each
handler’s outgoing shipments of
almonds are relatively free of almonds
with serious damage, and the number of
kernels with minor damage should be
minimal. Thus, the intent of the order’s
inedible program is to help ensure that
only quality almonds are ultimately
shipped into market channels.

At a meeting on May 9, 1997, the
Board recommended that § 981.442 of
the order’s administrative rules and
regulations be revised to allow
alternative methods of establishing
handlers’ inedible disposition
obligations in certain instances. The
Board recommended that this rule be in
effect for the beginning of the 1997-98
crop year which begins on August 1,
1997.

Discussions at this and prior meetings
of the Board’s Quality Control
Committee indicated that a considerable
amount of activity occurs at handlers’
facilities when handlers are receiving
almonds from growers. For example,
handlers may be receiving, moving,
processing, and shipping several lots of
almonds at a rapid pace. During this
time, incoming inspection for some lots
of almonds may be inadvertently missed
due to the high level of activity. In
addition, samples are occasionally lost
or the size of the samples drawn are too
small for kernel weight determinations.
Board staff commented that there are
instances where handlers notice that an
error was made and contact the Board’s
staff in an effort to comply with the
order’s rules and regulations. Board staff
also indicated that this is not a large
problem but that it does occur
occasionally.

Thus, the Board recommended that
for any lot of almonds where a sample
is not drawn, is lost, or is too small for
the kernel weight to be determined, the
handler may establish and substantiate,
to the Board’s satisfaction, the weight of
the almonds received, the edible and
inedible kernel weights, and the
adjusted kernel weight. Adjusted kernel
weight means the actual gross weight of
any lot of almonds less the following:
the weight of containers; moisture of
kernels in excess of 5 percent; shells (if
applicable); processing loss of 1 percent
for deliveries with less than 95 percent
kernels; and trash or other foreign
material. In such instances, the
handler’s inedible disposition obligation
will be based on that information. If the
handler is only able to establish and
substantiate the approximate received
weight, an inedible disposition
obligation of 10 percent of such received
weight may be applied, upon agreement
between Board staff and the handler.

This change will add flexibility to the
order and will help ensure that the
integrity of the order’s quality control
provisions is maintained. The Board
estimates that for the past 3 years, about
3.05 percent of the almonds received by
handlers from growers were inedible.
Thus, the Board’s recommended 10
percent disposition obligation for lots of
almonds where an inedible weight was
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not determined exceeds historical
averages. This should provide a
disincentive for handlers to purposely
avoid inspection, while providing
handlers an opportunity to maintain
compliance with order requirements.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 97 handlers
of California almonds who are subject to
regulation under the marketing order
and approximately 7,000 almond
producers in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $500,000.

Currently, about 58 percent of the
handlers ship under $5,000,000 worth
of almonds and 42 percent ship over
$5,000,000 worth on an annual basis. In
addition, based on acreage, production,
and grower prices reported by the
National Agricultural Statistics Service,
and the total number of almond
growers, the average annual grower
revenue is approximately $156,000. In
view of the foregoing, it can be
concluded that the majority of handlers
and producers of California almonds
may be classified as small entities.

This rule revises the administrative
rules and regulations of the almond
order regarding inedible almonds.
Section 981.42(a) of the order requires
handlers to obtain inspection on
almonds received from growers to
determine the percent of inedible
almonds in each lot of any variety.
Section 981.42(a) also provides
authority for the Board, with the
approval of the Secretary, to establish
rules and regulations necessary and
incidental to the administration of the
order’s incoming quality control
provisions.

Under §981.442(a)(4) of the order’s
administrative rules and regulations,
handlers are required to dispose of a

quantity of almonds in excess of 1
percent of the weight of almonds
reported as inedible in non-human
consumption outlets. However, there are
times when a sample may not be drawn,
may be lost, or the size of the sample
drawn may be too small for an inedible
kernel weight to be determined. This
rule revises §981.442(a)(4) to allow a
handler’s inedible disposition obligation
in such cases to be based on
documentation provided by the handler,
to the satisfaction of Board staff. If
sufficient documentation is not
available, an inedible disposition
obligation of 10 percent of the received
weight may be applied. This change
adds flexibility to the regulations while
maintaining the integrity of the order’s
quality control provisions. This rule was
unanimously recommended by the
Board and will be in effect beginning
with the 1997-98 season which begins
on August 1, 1997.

Regarding the impact of this rule on
handlers and growers in terms of cost,
providing handlers with the option of
accepting an inedible disposition
obligation based on appropriate
documentation or accepting an
obligation of 10 percent for lots where
a sample was not drawn, was lost, or
was too small for an inedible weight to
be determined are options that will be
made available to all handlers, both
large and small. Handlers receive lower
prices for inedible almonds that must be
sold in non-human consumption outlets
as opposed to edible almonds that can
be sold in normal market channels. For
example, handlers receive about 28-35
cents per pound for almonds used for
crushing into oil and about 2—3 cents
per pound for almonds used for animal
feed. Price levels for sales of edible
almonds to normal market outlets vary
significantly from year to year
depending on available supplies and
market conditions and can range from
$1.00-$3.00 per pound. If inedible
almonds were allowed to be sold in
normal market channels, consumer and
buyer satisfaction would likely decrease
because poor quality almonds were
being made available. Buyers would
likely purchase fewer almonds and
demand for almonds would thus
decline, which would in turn decrease
returns to growers and handlers, both
large and small.

Thus, this rule will add flexibility to
the rules and regulations and help
ensure that the integrity of the order’s
quality control provisions is
maintained. As previously mentioned,
the Board estimates that for the past 3
years, about 3.05 percent of the almonds
received by handlers from growers were
inedible. The Board’s recommended 10

percent disposition obligation for lots
where an inedible weight was not
determined exceeds historical averages.
This rule also provides handlers an
opportunity to maintain compliance
with order requirements.

An alternative to this change would
be to not incorporate these options into
the order’s administrative rules and
regulations. Thus, in cases where an
inedible disposition obligation was
inadvertently not obtained, such
handlers would be considered to be out
of compliance with order requirements
and subject to penalties under the Act.
However, the Board determined that it
would be in the industry’s best interest
to provide alternative methods of
determining inedible disposition
obligations. This will allow handlers
additional options in the rules and
regulations to remain in compliance
with order requirements and the
integrity of the order’s incoming quality
control program will still be maintained.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
almond handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sectors. In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the information
collection requirements that are
contained in this rule have been
previously approved by the Office of
Management and Budget (OMB) and
have been assigned OMB No. 0581—
0071. In addition, the Department has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

Further, the Board’s meeting was
widely publicized throughout the
almond industry and all interested
persons were invited to attend the
meeting and participate in Board
deliberations. Like all Board meetings,
the May 9, 1997, meeting was a public
meeting and all entities, both large and
small, were able to express their views
on this issue.

Also, the Board has a number of
appointed committees to review certain
issues and make recommendations to
the Board. The Board’s Quality Control
Committee met on April 23, 1997, and
discussed this inedible disposition
obligation issue in detail. That meeting
was also a public meeting and both large
and small entities were able to
participate and express their views.
Finally, interested persons are invited to
submit information on the regulatory
and information impacts of this action
on small businesses.
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After consideration of all relevant
material presented, including the
Board’s recommendation, and other
information, it is found that this interim
final rule, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

This rule invites comments on
revising the requirements regarding
inedible almonds currently prescribed
under the California almond marketing
order. Any comments received will be
considered prior to finalization of this
rule.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule provides for
alternative methods of determining
handlers’ inedible disposition
obligations; (2) this rule should be in
effect at the beginning of the crop year
which begins on August 1, 1997, so that
all handlers are provided the same
opportunities under the order; (3) this
change was unanimously recommended
by the Board at a public meeting and
interested parties had an opportunity to
provide input; and (4) this rule provides
for a 30-day comment period and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2.1n §981.442, paragraph (a)(4) is
amended by designating the existing
text as paragraph (i) and adding a new
paragraph (ii) to read as follows:

§981.442 Quality Control.
a * X *
4 * * *

(ii) If a sufficient sample is not
available for any lot of almonds, the
handler may establish and substantiate,
to the satisfaction of the Board, the
received weight, the edible and inedible
kernel weights, and the adjusted kernel
weight by providing sufficient
information as the Board may prescribe.

If the handler is only able to establish
and substantiate the approximate
received weight, an inedible disposition
obligation of 10 percent of such received
weight may be applied, upon agreement
between the Board and the handler.
* * * * *

Dated: July 8, 1997.
Sharon Bomer Lauritsen,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 97-18392 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 981

[Docket No. A0-214-A7; FV93-981-1]
Almonds Grown In California; Order
Amending the Marketing Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Correction of final rule.

SUMMARY: This document contains a
correction to the final rule published on
June 26, 1996, (FR Doc. 96-16304). The
final rule amended the marketing order
(order) for California almonds and made
corresponding changes to the
administrative rules and regulations
administered under the order.

EFFECTIVE DATE: July 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Mark A. Slupek, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, room 2523-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: 202—-205-2830.

SUPPLEMENTARY INFORMATION:
Background

This final rule amended the order for
California almonds. The amendments
changed order provisions regarding: five
definitions in the order; Almond Board
of California nomination procedures,
terms of office, qualification procedures,
eligibility requirements, voting and
tenure requirements; modifying
creditable advertising provisions;
revising volume control procedures;
requiring handlers to maintain records
in the State of California; authorizing
interest or late payment charges on
assessments paid late; providing for
periodic continuance referenda; and
made necessary conforming changes.
That rule overlooked a change to an
administrative reporting regulation
which corresponded to the change made
to the crop year definition. This rule
makes that change.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

List of Subjects in 7 CFR Part 981
Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.
Accordingly, 7 CFR part 981 is
corrected by making the following
correcting amendments:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§981.472 [Corrected]
2.1n §981.472, paragraph (a) is
amended by removing the date ‘“June
30" and adding in its place “July 31”.
Dated: July 8, 1997.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 97-18391 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1220
[No. LS-97-005]

Soybean Promotion and Research:
Amend the Order to Adjust
Representation on the United Soybean
Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule adjusts the
number of members for certain States on
the United Soybean Board (Board) to
reflect changes in production levels that
have occurred since the Board was
reapportioned in 1994. These
adjustments are required by the Soybean
Promotion and Research Order (Order)
and result in an increase in Board
membership from 59 to 62 effective with
the Secretary’s 1998 appointments.
EFFECTIVE DATE: August 13, 1997.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch; Livestock and Seed
Division; Agricultural Marketing
Service, USDA, STOP 0251; Room
2606-S; P.O. Box 96456; Washington,
D.C. 20090-6456; telephone 202/720—
1115.
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SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 12988, and
Regulatory Flexibility Act

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

This rule was reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have a
retroactive effect. This rule would not
preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Soybean Promotion, Research,
and Consumer Information Act (Act)
provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§1971 of the Act, a person subject to the
Order may file a petition with the
Secretary stating that the Order, any
provision of the Order, or any obligation
imposed in connection with the Order,
is not in accordance with law and
requesting a modification of the Order
or an exemption from the Order. The
petitioner is afforded the opportunity
for a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district courts of the United States in
any district in which such person is an
inhabitant, or has his principal place of
business, has jurisdiction to review the
Secretary’s ruling on the petition, if a
complaint for this purpose is filed
within 20 days after the date of the entry
of the ruling.

Effect on Small Entities

The Agricultural Marketing Service
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), because it
only adjusts representation on the Board
to reflect changes in production levels
that have occurred since the Board was
reapportioned in 1994. As such, this
change will not impact on persons
subject to the program. There are an

estimated 381,000 soybean producers
who pay assessments and an estimated
10,000 first purchasers who collect
assessments, most of whom would be
considered small entities under the
criteria established by the Small
Business Administration (13 CFR
121.601).

Background and Change

The Act (7 U.S.C. 6301-6311)
provides for the establishment of a
coordinated program of promotion and
research designed to strengthen the
soybean industry’s position in the
marketplace, and to maintain and
expand domestic and foreign markets
and uses for soybeans and soybean
products. The program is financed by an
assessment of 0.5 percent of the net
market price of soybeans sold by
producers. Pursuant to the Act, an Order
was made effective July 9, 1991. The
Order established a Board of 60
members. For purposes of establishing
the Board, the United States was
divided into 31 geographic units.
Representation on the Board from each
unit was determined by the level of
production in each unit. The Secretary
appointed the initial Board on July 11,
1991. The Board is composed of
soybean producers.

Section 1220.201(c) of the Order
provides that at the end of each three (3)
year period, the Board shall review
soybean production levels in the
geographic units throughout the United
States. The Board may recommend to
the Secretary modification in the levels
of production necessary for Board
membership for each unit. At its March
1997 meeting the Board voted to
recommend to the Secretary that no
modification be made.

Section 1220.201(d) of the Order
provides that at the end of each three (3)
year period, the Secretary must review
the volume of production of each unit
and adjust the boundaries of any unit
and the number of Board members from
each such unit as necessary to conform
with the criteria set forth in
§1220.201(e): (1) To the extent
practicable, States with annual average
soybean production of less than

3,000,000 bushels shall be grouped into
geographically contiguous units, each of
which has a combined production level
equal to or greater than 3,000,000
bushels, and each such group shall be
entitled to at least one member on the
Board; (2) units with at least 3,000,000
bushels, but fewer than 15,000,000
bushels shall be entitled to one board
member; (3) units with 15,000,000
bushels or more but fewer than
70,000,000 bushels shall be entitled to
two Board members; (4) units with
70,000,000 bushels or more but fewer
than 200,000,000 bushels shall be
entitled to three Board members; and (5)
units with 200,000,000 bushels or more
shall be entitled to four Board members.

Representation on the Board, effective
with this final rule, (62) is based on
average production levels for the years
1992-1996 (excluding the crops in years
in which production was the highest
and in which production was the
lowest) as reported by NASS. Board
adjustment is effective with the 1998
nominations and appointments.

The number of geographical units
remains at 30.

List of Subjects in 7 CFR Part 1220

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Soybeans and soybean products,
Reporting and recordkeeping
requirements.

For the reasons set forth in the

preamble, Title 7, part 1220 is amended
as follows:

PART 1220—SOYBEAN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION:

1. The authority citation for 7 CFR
Part 1220 continues to read as follows:

Authority: 7 U.S.C. 6301-6311.
2.1n §1220.201, the table

immediately following paragraph (a) is
revised to read as follows:

§1220.201 Membership of board.

* * * * *

Unit

No. of
members

Illinois
lowa
Minnesota
Indiana
Missouri ....
Ohio
Arkansas
Nebraska .............
South Dakota ......

LTSI o oSSR URSSTSRN

NWWWwwwhNNA



37490

Federal Register / Vol. 62, No. 134 / Monday, July 14, 1997 / Rules and Regulations

No. of
members
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Louisiana ........
Tennessee ........
North Carolina ...
Kentucky ...........
Michigan .........
North Dakota .....
Maryland ...........
Wisconsin .......
Virginia ...........
Georgia .............
South Carolina ......
Alabama ............

Delaware ........
Texas ....cccceeevees
Pennsylvania .....
Oklahoma ..........

New Jersey .........................................
Eastern Region (New York, Massachusetts, Connecticut, Florida, Rhode Island, Vermont, New Hampshire, Maine, West Virginia,

District of Columbia, AN PUEIO RICO .......coiiuiiiiiiiiieiit ettt et e e e tb e e e sttt e e ahae e e ek bee e aatb e e e aab e e e e abeeeeabeeeeanbeeeeanbeeeanreeeannneeans
Western Region (Montana, Wyoming, Colorado, New Mexico, Idaho, Utah, Arizona, Washington, Oregon, Nevada, California, Ha-

RPRRPRPRPREPREPREPREPNNNNNMNOMNNN
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* * * * *
Dated: July 9, 1997.
Barry L. Carpenter,
Director, Livestock and Seed Division.
[FR Doc. 97-18390 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 31, and 40

[TD 8723]

RIN 1545-AS79

Federal Tax Deposits by Electronic
Funds Transfer

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
regulations relating to the deposit of
Federal taxes by electronic funds
transfer (EFT). The regulations provide
rules regarding which taxpayers must
make deposits by EFT, the types of
Federal taxes that must be deposited by
EFT, and when deposits by EFT must
begin. The regulations affect taxpayers
required to make deposits of Federal
taxes by EFT. The final regulations
reflect changes to the Internal Revenue
Code of 1986 (Code) made by the North
American Free Trade Agreement
Implementation Act and the Small
Business Job Protection Act of 1996.

DATES: The final regulations are
effective July 14, 1997. For dates of

applicability of these regulations, see
§31.6302-1(h)(2).

FOR FURTHER INFORMATION CONTACT:
Vincent G. Surabian, 202-622—6232 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Section 523 of the North American
Free Trade Agreement Implementation
Act, Pub. L. 103-182, 107 Stat. 2057
(December 8, 1993), amended section
6302 of the Code by enacting a new
subsection (h) requiring the Secretary of
the Treasury to prescribe such
regulations as may be necessary for the
development and implementation of an
EFT system to be used for the collection
of depository taxes.

OnJuly 11, 1994, the IRS published
temporary regulations (TD 8553) in the
Federal Register (59 FR 35414) relating
to the deposit of Federal taxes by EFT.
A notice of proposed rulemaking (IA-
03-94) cross-referencing the temporary
regulations was also published in the
Federal Register for the same day (59
FR 35418). Subsequently, on March 21,
1996, additional temporary regulations
(TD 8661) were published in the
Federal Register (61 FR 11548) as well
as a notice of proposed rulemaking (1IA—
03-94, 61 FR 11595) that both cross-
referenced the temporary regulations
published that day and amended the
notice of proposed rulemaking
published July 11, 1994. Many written
comments were received in response to
these notices of proposed rulemaking. A
public hearing on the 1994 notice was
held on October 3, 1994. There were no
requests for a public hearing on the
1996 notice and none was held.

Section 1809 of the Small Business
Job Protection Act of 1996, Pub. L. 104—
188, 110 Stat. 1755 (August 20, 1996),
delayed the date by which certain
taxpayers must begin EFT deposits.

After consideration of all comments,
the regulations proposed by 1A-03-94
are adopted as revised by this Treasury
decision, and the corresponding
temporary regulations are removed. The
revisions are discussed below.

Explanation of Provisions

Under the temporary regulations, the
requirement to deposit by EFT is based
on the taxpayer’s total deposits of
certain taxes during certain
“determination periods.” If the
taxpayer’s deposits of the taxes during
a determination period exceed a
prescribed dollar threshold, the
taxpayer must use EFT to make deposits
on and after the date prescribed in the
temporary regulations.

Delay in January 1, 1997, Start-Up Date

The Small Business Job Protection Act
of 1996 provides that taxpayers first
required by the temporary regulations to
deposit by EFT for return periods
beginning on and after January 1, 1997,
need not begin to deposit by EFT until
July 1, 1997. The final regulations
provide that these taxpayers must use
EFT to make deposits that are due on or
after July 1, 1997, and relate to return
periods beginning on or after January 1,
1997. For example, a corporation to
which this rule applies, and which files
its income tax returns on a calendar year
basis, must use EFT to make corporate
and estimated income tax deposits that
are due on or after July 1, 1997. Thus,
the corporation’s September 15, 1997,
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and subsequent estimated tax payments
must be made by EFT.

Penalty Relief

Under Notice 97-43, (1997-30 I.R.B.),
the IRS announced that no penalties for
failure to deposit by EFT will be
imposed through December 31, 1997, on
any taxpayer first required to deposit by
EFT on or after July 1, 1997. These
taxpayers will remain liable for the
failure-to-deposit penalty (absent
reasonable cause) under section 6656 if
they fail to make a required deposit
(using either EFT or paper coupons) in
a timely manner.

Threshold for January 1, 1999 Mandate

The temporary regulations provide
that if a taxpayer’s employment tax
deposits during 1997 exceed $20,000,
or, if no employment taxes are
deposited, the other taxes deposited in
1997 exceed $20,000, the taxpayer must
begin depositing by EFT for return
periods beginning on and after January
1, 1999. Based on information available
in 1994, the IRS and Treasury
Department concluded that the $20,000
threshold was necessary to assure that
94% of employment taxes and 94% of
other depository taxes would be
collected by EFT in fiscal year 1999 and
subsequent years as required by section
6302(h). Based on information currently
available, the IRS and Treasury
Department have concluded that the
statutory requirement for 1999 and
subsequent years will be satisfied
without the need to reduce the
threshold below $50,000. Accordingly,
the final regulations raise the threshold
for the January 1, 1997 through
December 31, 1997 determination
period from $20,000 to $50,000.

Technical Correction—First Required
Deposit

The final regulations revise the
special rule requiring taxpayers with no
employment tax deposits to use EFT if
their deposits of other taxes exceed a
specified threshold. As revised, the
requirement to deposit by EFT “‘applies
to all depository taxes due with respect
to deposit obligations incurred for
return periods beginning on and after
the applicable effective date.” The
words ““for return periods beginning”
were inadvertently omitted in the
temporary regulations.

Miscellaneous

The definition of time deemed
deposited has been revised solely for
purposes of clarity.

Certain obsolete provisions in the
temporary regulations relating to
agreements entered into by the

Commissioner with third party bulk
data processors for the period prior to
January 1, 1995, have been deleted.

Public Comment

Some commentators asked if the IRS
intends to notify each affected taxpayer
of the EFT requirement before the date
on which the taxpayer must begin
depositing by EFT. The IRS mailed
several advance notices to each taxpayer
that became subject to the EFT
requirement in 1997, and plans to
provide similar notices to taxpayers
required to begin depositing by EFT in
1998.

Other commentators stated that it
would be easier for taxpayers to
determine whether they are subject to
the rules if the thresholds were based on
deposit liabilities incurred during the
calendar year rather than deposits made
during the calendar year. Although the
specific suggestion was not adopted, the
IRS is addressing the underlying
concern in other ways. The IRS will
make the threshold determination for
affected taxpayers and, as indicated
above, notify those taxpayers, in
advance, of their obligation to begin
depositing by EFT.

Some commentators suggested that
the final regulations should clarify
whether tax payments made with
returns by check, money order, etc. are
taken into account in threshold
determinations. Payments submitted
with a return are not “‘deposits” and are,
therefore, not taken into account in
determining if a threshold has been
exceeded for EFT purposes.

Other commentators stated that the
determination period for EFT should be
the same as the lookback period used in
determining a taxpayer’s deposit status
(semi-weekly or monthly) for
employment tax deposit purposes. This
suggestion was not adopted because the
lookback periods for determining a
taxpayer’s deposit status with respect to
employment tax vary depending upon
the type of employment tax being
deposited (for example, Form 943 and
945 depositors have a calendar year
lookback period whereas Form 941
depositors do not).

Several commentators suggested
employers need a safe harbor more
generous than the current 98 percent
rule because deposits by EFT must be
initiated earlier than current paper
coupon deposits. The IRS and Treasury
Department do not believe it is
necessary to change the safe harbor. EFT
depositors may use the Same Day
Payment option (Electronic Tax
Application (ETA)) and, when using
this option, are not required to initiate
deposits any earlier than paper coupon

depositors. Thus, EFT depositors will
have as much time as they have always
had to determine the amount they are
required to deposit.

One commentator indicated that
following the ACH Holiday Schedule
will cause problems for $100,000 next-
day depositors. The IRS and Treasury
Department believe that the availability
of ETA will alleviate any problems
caused by the ACH Holiday Schedule.

Another commentator noted that
many securities firms that have next-day
deposits will be unable to comply with
the EFT deposit requirement because of
the nature of the securities business.
The commentator recommends either
exempting nonpayroll related income
tax deposits from the EFT deposit
requirement or allowing the use of
Fedwire on a regular basis. Since ETA
includes Fedwire value transfers,
Fedwire non-value transfers, and Direct
Access transactions, and is available for
taxpayers to use on a regular basis,
securities firms should be able to
comply with the next-day deposit rule.

Another commentator suggested that a
deposit by EFT should be considered
timely if initiated with the Automated
Clearing House (ACH) in a timely and
correct manner and that the taxpayer
should not be responsible for possible
ACH breakdowns. Rev. Rul. 94-46
(1994-2 C.B. 278), has been published
to address this situation. The revenue
ruling provides guidance on
establishing reasonable cause for
abatement of the failure-to-deposit
penalty in certain situations involving
deposits by EFT.

A commentator suggested that the
regulations should allow taxpayers to
make deposits by EFT from any
institution that has the ability to make
ACH credit or debit transfers and should
not require the taxpayers to open
accounts with a Treasury Financial
Agent. A taxpayer is not required to
open an account with a Treasury
Financial Agent. The ACH debit and
ACH credit options allow a taxpayer to
make a deposit from any of the many
institutions that have the ability to make
ACH credit or debit transfers.

One commentator suggested that a
$500 minimum threshold should be
provided for EFT deposits. This change
would unduly complicate
administration of the rules and has not
been adopted.

Some of the issues raised in
comments on the notice of proposed
rulemaking published on July 11, 1994,
were addressed in changes made to the
temporary regulations by TD 8661.
These issues were discussed in the
preamble to TD 8661 and will not be
addressed again here. In addition,



37492

Federal Register / Vol. 62, No. 134 / Monday, July 14, 1997 / Rules and Regulations

several other comments that were
outside the scope of this regulations
project have not been addressed here.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and, because the notices of
proposed rulemaking preceding the
regulations were issued prior to March
29, 1996, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the two notices of proposed
rulemaking preceding these regulations
were submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Vincent G. Surabian,
Office of the Assistant Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social Security,
Unemployment compensation.

26 CFR Part 40

Excise taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR parts 1, 31, and
40 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the
citations for ““Section 1.6302-1(a)”, and
“Sections 1.6302—-1T, 1.6302-2T and
1.6302-3T", and “‘Section 1.6302—-4T"
and adding entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.6302-1 also issued under 26
U.S.C. 6302(c) and (h).

Section 1.6302-2 also issued under 26
U.S.C. 6302(h).

Section 1.6302-3 also issued under 26
U.S.C. 6302(h).

Section 1.6302—4 also issued under 26
U.S.C. 6302(a) and (c). * * *

Par. 2. Section 1.6302-1 is amended
as follows:

1. The heading for paragraph (b) is
revised.

2. The text of paragraph (b) is
redesignated as paragraph (b)(1) and a
heading for (b)(1) is added.

3. Paragraph (b)(2) is added.

4. The OMB parenthetical at the end
of the section is removed.

The revised and added provisions
read as follows:

§1.6302-1 Use of Government
depositaries in connection with corporation
income and estimated income taxes and
certain taxes of tax-exempt organizations.
* * * * *

(b) Manner of deposit—(1) Deposit by
Federal tax deposit coupon. * * *

(b)(2) Deposits by electronic funds
transfer. For the requirement to deposit
corporation income and estimated
income taxes and certain taxes of tax-
exempt organizations by electronic
funds transfer, see § 31.6302-1(h) of this
chapter. A taxpayer not required to
deposit by electronic funds transfer
pursuant to § 31.6302-1(h) of this
chapter remains subject to the rules of
paragraph (b)(1) of this section.

§1.6302-1T [Removed]

Par. 3. Section 1.6302-1T is removed.

Par. 4. Section 1.6302-2 is amended
as follows:

1. The heading for paragraph (b) is
revised.

2. Paragraph (c) is redesignated as
paragraph (b)(6).

3. A new paragraph (c) is added.

4. The OMB parenthetical at the end
of the section is removed.

The revised and added provisions
read as follows:

§1.6302-2 Use of Government
depositaries for payment of tax withheld on
nonresident aliens and foreign
corporations.

* * * * *

(b) Deposits by Federal tax deposit
coupon. * * *

(c) Deposits by electronic funds
transfer. For the requirement to deposit
taxes withheld on nonresident aliens
and foreign corporations by electronic
funds transfer, see § 31.6302-1(h) of this
chapter. A taxpayer not required to
deposit by electronic funds transfer
pursuant to § 31.6302-1(h) of this
chapter remains subject to the rules of
paragraph (b) of this section.

*

* * * *

§1.6302-2T [Removed]
Par. 5. Section 1.6302-2T is removed.

Par. 6. In §1.6302-3, paragraph (c) is
revised to read as follows:

§1.6302-3 Use of Government
depositaries in connection with estimated
taxes of certain trusts.

* * * * *

(c) Cross-references. For further
guidance and instructions for certain
banks and financial institutions acting
as fiduciaries with respect to taxable
trusts, see Rev. Proc. 89—49 (1989-2 C.B.
615), (see §601.601(d)(2) of this chapter)
or any successor revenue procedure. For
the requirement to deposit estimated tax
payments of taxable trusts by electronic
funds transfer, see § 31.6302-1(h) of this
chapter.

§1.6302-3T [Removed]
Par. 7. Section 1.6302-3T is removed.
Par. 8. Section 1.6302—4 is added to
read as follows:

§1.6302-4 Use of financial institutions in
connection with individual income taxes.

Voluntary payments by electronic
funds transfer. An individual may
voluntarily remit by electronic funds
transfer all payments of tax imposed by
subtitle A of the Code, including any
payments of estimated tax. Such
payments must be made in accordance
with procedures to be prescribed by the
Commissioner.

§1.6302-4T [Removed]
Par. 9. Section 1.6302-4T is removed.

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

Par. 10. The authority citation for Part
31 is amended by removing the entries
for ““Section 31.6302-1T"’, and ‘‘Section
31.6302(c)-3T" and revising the entry
for “‘Sections 31.6302-1 through
31.6302-3" and by adding an entry for
“Section 31.6302(c)-3" to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Sections 31.6302-1 through 31.6302-3 also
issued under 26 U.S.C. 6302(a), (c), and (h).

* X *

Section 31.6302(c)-3 also issued under 26
U.S.C. 6302(h).

Par. 11. In §31.0-1, paragraph (a) is
amended by adding a sentence at the
end of the paragraph to read as follows:

§31.0-1 Introduction.

(@) * * * The regulations in this part
also provide rules relating to the deposit
of other taxes by electronic funds
transfer.

* * * * *

Par. 12. In §31.0-3, paragraph (f) is
amended by adding a sentence at the
end of the paragraph to read as follows:
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§31.0-3 Scope of regulations.
* * * * *

(f) * * * Subpart G of this part also
provides rules relating to the deposit of
other taxes by electronic funds transfer.

Par. 13. In §31.6302-1, paragraph (h)
is redesignated as paragraph (i), and
new paragraph (h) is added to read as
follows:

§31.6302-1 Federal tax deposit rules for
withheld income taxes and taxes under the
Federal Insurance Contributions Act (FICA)
attributable to payments made after
December 31, 1992.

* * * * *

(h) Time and manner of deposit—
deposits required to be made by
electronic funds transfer—(1) In general.
Section 6302(h) requires the Secretary to
prescribe such regulations as may be
necessary for the development and
implementation of an electronic funds
transfer system to be used for the
collection of the depository taxes as
described in paragraph (h)(3) of this
section. Section 6302(h)(2) provides a
phase-in schedule that sets forth
escalating minimum percentages of
those depository taxes to be deposited

by electronic funds transfer. This
paragraph (h) prescribes the rules
necessary for implementing an
electronic funds transfer system for
collection of depository taxes and for
effecting an orderly and expeditious
phase-in of that system.

(2) Threshold amounts, determination
periods, and effective dates. (i)(A)
Taxpayers whose aggregate deposits of
the taxes imposed by Chapters 21
(Federal Insurance Contributions Act),
22 (Railroad Retirement Tax Act), and
24 (Collection of Income Tax at Source
on Wages) of the Internal Revenue Code
during a 12-month determination period
exceed the applicable threshold amount
are required to deposit all depository
taxes described in paragraph (h)(3) of
this section by electronic funds transfer
(as defined in paragraph (h)(4) of this
section) unless exempted under
paragraph (h)(5) of this section. If the
applicable effective date is January 1,
1995, or January 1, 1996, the
requirement to deposit by electronic
funds transfer applies to all deposits
required to be made on or after the
applicable effective date. If the

applicable effective date is July 1, 1997,
the requirement to deposit by electronic
funds transfer applies to all deposits
required to be made on or after July 1,
1997 with respect to deposit obligations
incurred for return periods beginning on
or after January 1, 1997. If the applicable
effective date is January 1, 1998, or
thereafter, the requirement to deposit by
electronic funds transfer applies to all
deposits required to be made with
respect to deposit obligations incurred
for return periods beginning on or after
the applicable effective date. In general,
each applicable effective date has one
12-month determination period.
However, for the applicable effective
date January 1, 1996, there are two
determination periods. If the applicable
threshold amount is exceeded in either
of those determination periods, the
taxpayer becomes subject to the
requirement to deposit by electronic
funds transfer, effective January 1, 1996.
The threshold amounts, determination
periods and applicable effective dates
for purposes of this paragraph
(h)(2)(i)(A) are as follows:

Threshold amount Determination period Applt'i?gbéeat%ﬁec'
4T 1011 o TSSOSO P SO PPOPRRURPRPR 1-1-93 to 12-31-93 Jan. 1, 1995.
$47 million ........... 1-1-93 to 12-31-93 .... Jan. 1, 1996.
$47 million ........... 1-1-94 to 12-31-94 .... Jan. 1, 1996.
$50 thousand 1-1-95 to 12-31-95 ... July 1, 1997.
$50 thousand 1-1-96 to 12-31-96 .... Jan. 1, 1998.
$50 thousand 1-1-97 to 12-31-97 Jan. 1, 1999.

(B) Unless exempted under paragraph
(h)(5) of this section, a taxpayer that
does not deposit any of the taxes
imposed by chapters 21, 22, and 24
during the applicable determination
periods set forth in paragraph
(h)(2)(i)(A) of this section, but that does
make deposits of other depository taxes
(as described in paragraph (h)(3) of this

section), is nevertheless subject to the
requirement to deposit by electronic
funds transfer if the taxpayer’s aggregate
deposits of all depository taxes exceed
the threshold amount set forth in this
paragraph (h)(2)(i)(B) during an
applicable 12-month determination
period. This requirement to deposit by
electronic funds transfer applies to all

depository taxes due with respect to
deposit obligations incurred for return
periods beginning on or after the
applicable effective date. The threshold
amount, determination periods, and
applicable effective dates for purposes
of this paragraph (h)(2)(i)(B) are as
follows:

Threshold amount Determination period Appltiit\:lzbcljzéﬁec-
$50 thousand 1-1-95 10 12-31-95 ...cvrrviiiiiiniiiiiiiinnns Jan. 1, 1998.
$50 thousand 1-1-96 to 12-31-96 .... Jan. 1, 1998.
$50 thousand 1-1-97 t0 12-31-97 ...ovvrrrrirriiriniiniiiininnnns Jan. 1, 1999.

(ii) Once a taxpayer is required to
deposit by electronic funds transfer
pursuant to this paragraph (h)(2), the
taxpayer must continue to deposit by
electronic funds transfer. Until such
time as a taxpayer is required by this
section to deposit by electronic funds
transfer, the taxpayer may voluntarily
make deposits by electronic funds
transfer, but remains subject to the rules

of paragraph (i) of this section,
pertaining to deposits by Federal tax
deposit (FTD) coupon, in making
deposits other than by electronic funds
transfer.

(3) Taxes required to be deposited by
electronic funds transfer. The
requirement to deposit by electronic
funds transfer under paragraph (h)(2) of
this section applies to all the taxes

required to be deposited under
881.6302-1, 1.6302-2, and 1.6302-3 of
this chapter; §8 31.6302-1, 31.6302-2,
31.6302-3, 31.6302—4, and 31.6302(c)—
3; and §40.6302(c)-1 of this chapter.

(4) Definitions—(i) Electronic funds
transfer. An electronic funds transfer is
any transfer of depository taxes made in
accordance with Revenue Procedure 97—
33, (1997-30 I.R.B.), (see §601.601(d)(2)
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of this chapter), or in accordance with
procedures subsequently prescribed by
the Commissioner.

(ii) Taxpayer. For purposes of this
section, a taxpayer is any person
required to deposit federal taxes,
including not only individuals, but also
any trust, estate, partnership,
association, company or corporation.

(5) Exemptions. If any categories of
taxpayers are to be exempted from the
requirement to deposit by electronic
funds transfer, the Commissioner will
identify those taxpayers by guidance
published in the Internal Revenue
Bulletin. (See §601.601(d)(2)(ii)(b) of
this chapter.)

(6) Separation of deposits. A deposit
for one return period must be made
separately from a deposit for another
return period.

(7) Payment of balance due. If the
aggregate amount of taxes reportable on
the applicable tax return for the return
period exceeds the total amount
deposited by the taxpayer with regard to
the return period, then the balance due
must be remitted in accordance with the
applicable form and instructions.

(8) Time deemed deposited. A deposit
of taxes by electronic funds transfer will
be deemed made when the amount is
withdrawn from the taxpayer’s account,
provided the U.S. Government is the
payee and the amount is not returned or
reversed.

(9) Time deemed paid. In general, an
amount deposited under this paragraph
(h) will be considered to be a payment
of tax on the last day prescribed for
filing the applicable return for the
return period (determined without
regard to any extension of time for filing
the return) or, if later, at the time
deemed deposited under paragraph
(h)(8) of this section. In the case of the
taxes imposed by chapters 21 and 24 of
the Internal Revenue Code, solely for
purposes of section 6511 and the
regulations thereunder (relating to the
period of limitation on credit or refund),
if an amount is deposited prior to April
15th of the calendar year immediately
succeeding the calendar year that
includes the period for which the
amount was deposited, the amount will
be considered paid on April 15th.

* * * * *

§31.6302-1T [Removed]

Par. 14. Section 31.6302-1T is
removed.

Par. 15. Section 31.6302(c)-3 is
amended as follows:

1. The heading for paragraph (b) is
revised.

2. Paragraph (c) is revised.

3. Paragraph (d) is added.

The revised and added provisions
read as follows:

§31.6302(c)-3 Use of Government
depositaries in connection with tax under
the Federal Unemployment Tax Act.

* * * * *

(b) Manner of deposit—deposits
required to be made by Federal tax
deposit (FTD) coupon. * * *

(c) Manner of deposit—deposits
required to be made by electronic funds
transfer. For the requirement to deposit
tax under the Federal Unemployment
Tax Act by electronic funds transfer, see
§31.6302-1(h). A taxpayer not required
to deposit by electronic funds transfer
pursuant to 8 31.6302-1(h) remains
subject to the rules of paragraph (b) of
this section.

(d) Effective date. The provisions of
paragraphs (a) and (b) of this section
apply with respect to calendar quarters
beginning after December 31, 1969. The
provisions of paragraph (c) of this
section apply with respect to calendar
quarters beginning on or after January 1,
1995.

§31.6302(c)-3T [Removed]

Par. 16. Section 31.6302(c)-3T is
removed.

PART 40—EXCISE TAX PROCEDURAL
REGULATIONS

Par. 17. The authority citation for part
40 is amended by revising the entry for
“Sections 40.6302(c)-1, 40.6302(c)-2,
40.6302(c)-3, and 40.6302(c)-4" and
removing the entry for ““Section
40.6302(c)-1T" to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 40.6302(c)-1 also issued under 26
U.S.C. 6302(a) and (h).

Sections 40.6302(c)-2, 40.6302(c)-3, and
40.6302(c)—4 also issued under 26 U.S.C.
6302(a).

Par. 18. Section 40.6302(c)-1 is
amended as follows:

1. The text of paragraph (d) is
redesignated paragraph (d)(1) and a
paragraph heading is added for (d)(1).

2. Paragraph (d)(2) is added.

The added provisions read as follows:

§40.6302(c)-1 Use of Government
depositaries.
* * * * *

(d) Remittance of deposits—(1)
Deposits by Federal tax deposit coupon.
* * *

(2) Deposits by electronic funds
transfer. For the requirement to deposit
excise taxes by electronic funds transfer,
see §31.6302-1(h) of this chapter. A
taxpayer not required to deposit by
electronic funds transfer pursuant to

§31.6302-1(h) of this chapter remains
subject to the rules of this paragraph (d).

* * * * *

§40.6302(c)-1T [Removed]
Par. 19. Section 40.6302(c)-1T is
removed.
Dated: June 27, 1997.
Michael P. Dolan,
Acting Commissioner of Internal Revenue.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.
[FR Doc. 97-18285 Filed 7-11-97; 8:45 am]
BILLING CODE 4830-02-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL117-1a; FRL-5857-3]

Approval and Promulgation of State
Implementation Plan; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this action, EPA is
approving, as revisions to the Illinois
State Implementation Plan (SIP): Rate-
Of-Progress (ROP) plans for the purpose
of reducing Volatile Organic Compound
(VOC) emissions in the Chicago ozone
nonattainment area (Cook, DuPage,
Kane, Lake, McHenry, and Will
Counties, Oswego Township in Kendall
County, and Aux Sable and Goose Lake
Townships in Grundy County) and in
the Metro-East St. Louis ozone
nonattainment area (Madison, Monroe,
and St. Clair Counties) by 15 percent by
November 15, 1996, relative to 1990
baseline emissions; contingency plans
for the same ozone nonattainment areas
for the purpose of achieving an
additional 3 percent VOC emission
reductions beyond the 15 percent ROP
plans; and transportation control
measures (TCM) for the Metro-East St.
Louis area. Emissions of VOC react with
nitrogen oxides in sunlight to form
ground-level ozone, commonly known
as smog. High concentrations of ground-
level ozone can aggravate asthma, cause
inflammation of lung tissue, decrease
lung function, and impair the body’s
defenses against respiratory infection. In
this action, EPA is approving Illinois’
15% ROP and contingency plans
through a “direct final”’ rulemaking; the
rationale for this approval is set forth
below.

DATES: This final rule is effective

September 12, 1997 unless adverse
written comments are received by
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August 13, 1997. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed

to: J. EImer Bortzer, Chief, Regulation

Development Section, Environmental

Protection Agency, Region 5, Air and

Radiation Division, Air Programs

Branch (AR-18J), 77 West Jackson

Boulevard, Chicago, Illinois 60604.
Copies of the SIP revision request are

available for inspection at the following

address: (It is recommended that you

telephone Mark J. Palermo at (312) 886—

6082, before visiting the Region 5

office).

U.S. Environmental Protection Agency,
Region 5, Air and Radiation Division,
77 West Jackson Boulevard, Chicago,
Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:

Mark J. Palermo, Environmental

Protection Specialist, at (312) 886-6082.

SUPPLEMENTARY INFORMATION:

I. Background on Rate-Of-Progress and
Contingency Plan Requirements and
EPA Review Criteria

On November 15, 1990, Congress
enacted amendments to the Clean Air
Act (Act); Pub. L. 101-549, 104, Stat.
2399, codified at 42 U.S.C. 7401-7671q.
Section 182(b)(1) of the Act requires
States with ozone nonattainment areas
classified as moderate and above to
submit ROP plans to reduce VOC
emissions by 15 percent from 1990
levels by November 15, 1996,
accounting for growth in the VOC
emissions occurring after 1990. For
purposes of these plans, the Act, under
sections 182(b)(1)(B) and (D), defines
baseline emissions as the total amounts
of actual VOC emissions from all
anthropogenic sources in the ozone
nonattainment areas during the calendar
year of the enactment of the revision of
the Act (1990), subtracting or factoring
out emission reductions achieved by the
Federal Motor Vehicle Emissions
Control Program (FMVCP) regulations
promulgated before January 1, 1990, and
by the 1990 gasoline Reid Vapor
Pressure (RVP) regulations (55 FR
23666, June 11, 1990). 1 The baseline
emissions are also referred to as the
1990 adjusted base year inventories.”
EPA interprets ‘“‘calendar year”
emissions to consist of typical ozone
season weekday emissions, because the
ozone National Ambient Air Quality
Standard (NAAQS) (0.12 parts per
million, one-hour average) is generally

1The 1990 RVP regulations limit the volatility of
gasoline in ozone nonattainment areas during the
ozone season. The FMVCP provides vehicle
emission limits that automobile manufacturers must
meet in designing and building new automobiles.

exceeded or violated during ozone
season weekdays when ozone precursor
emissions and meteorological
conditions are the most conducive to
ozone formation. (See ““State
Implementation Plans: General
Preamble for the Implementation of
Title | of the Clean Air Act Amendments
of 1990,” proposed rule (57 FR 13507),
Federal Register, April 16, 1992
(hereafter referred to as the General
Preamble)).

Section 182(b)(1)(D) of the Act places
limits on what emission reductions can
be claimed by ROP plans. All
permanent and enforceable VOC
emission reductions occurring after
1990 are creditable with the following
exceptions: (1) those resulting from any
emission control measure relating to
motor vehicle exhaust and evaporative
emissions promulgated by the
Administrator by January 1, 1990; (2)
those due to RVP regulations
promulgated by the Administrator by
November 15, 1990, or due to
regulations required under section
211(h) of the Act; (3) those due to
measures to correct Reasonably
Available Control Technology (RACT)
regulations as required under section
182(a)(2)(A) of the Act; and (4) those
due to measures to correct previously
noted problems in an existing vehicle
inspection and maintenance (I/M)
program as required under section
182(a)(2)(B) of the Act.

Section 172(c)(9) of the Act requires
States with ozone nonattainment areas
classified as moderate and above to
adopt contingency measures by
November 15, 1993. Such measures
must provide for the implementation of
specific emission control measures if an
0zone nonattainment area fails to
achieve ROP or fails to attain the
NAAQS within the time-frames
specified under the Act. Section
182(c)(9) of the Act requires that, in
addition to the contingency measures
required under section 172(c)(9), the
contingency measure SIP revision for
serious and above ozone nonattainment
areas must also provide for the
implementation of specific measures if
the area fails to meet any applicable
milestone in the Act. As provided by
these sections of the Act, the
contingency measures must take effect
without further action by the State or by
the EPA Administrator upon failure by
the State to meet ROP requirements or
attainment of the NAAQS by the
required deadline, or other applicable
milestones of the Act.

The General Preamble states that the
contingency measures, in total, must
generally provide for 3 percent
reductions from the 1990 baseline

emissions. While all contingency
measures must be fully adopted rules or
measures, States can use the measures
in two different ways. A State can
choose to implement contingency
measures before the November 15, 1996,
ROP milestone deadline. Alternatively,
a State may decide not to implement a
contingency measure until an area has
actually failed to achieve a ROP or
attainment milestone. In the latter
situation, the contingency measure
emission reduction must be achieved
within one year following identification
of a milestone failure.

The EPA has developed a number of
guidelines addressing the review of ROP
and contingency plans and addressing
such topics as: (1) the relationship of
ROP plans to other SIP elements
required by the Act; (2) recommended
emission reduction levels for various
control measures including Federal
emission control measures; and (3)
emission inventory projection
procedures. All relevant guidelines are
listed below.

1. Procedures for Preparing Emissions
Projections, EPA-450/4-91-019,
Environmental Protection Agency, July
1991.

2. State Implementation Plans;
General Preamble for the
Implementation of Title | of the Clean
Air Act Amendments of 1990; Proposed
rule (57 FR 13498), Federal Register,
April 16, 1992.

3. “November 15, 1992, Deliverables
for Reasonable Further Progress and
Modeling Emission Inventories,”
memorandum from J. David Mobley,
Edwin L. Meyer, and G. T. Helms, Office
of Air Quality Planning and Standards,
Environmental Protection Agency,
August 7, 1992.

4. Guidance on the Adjusted Base
Year Emissions Inventory and the 1996
Target for the 15 Percent Rate of
Progress Plans, EPA-452/R—92-005,
Environmental Protection Agency,
October 1992.

5. “Quantification of Rule
Effectiveness Improvements,”
memorandum from G. T. Helms, Chief,
Ozone/Carbon Monoxide Programs
Branch, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, October 1992.

6. Guidance for Growth Factors,
Projections, and Control Strategies for
the 15 Percent Rate-of-Progress Plans,
EPA-452/R-93-002, March 1993.

7. “*Correction to ‘Guidance on the
Adjusted Base Year Emissions Inventory
and the 1996 Target for the 15 Percent
Rate of Progress Plans’,” memorandum
from G. T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, Office of
Air Quality Planning and Standards,
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Environmental Protection Agency,
March 2, 1993.

8. ‘15 Percent Rate-of-Progress
Plans,” memorandum from G. T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, Office of Air Quality
Planning and Standards, Environmental
Protection Agency, March 16, 1993.

9. Guidance on the Relationship
Between the 15 Percent Rate-of-Progress
Plans and Other Provisions of the Clean
Air Act, EPA-452/R-93-007,
Environmental Protection Agency, May
1993.

10. “Credit Toward the 15 Percent
Rate-of-Progress Reductions from
Federal Measures,” memorandum from
G. T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch,
Environmental Protection Agency, May
6, 1993.

11. Guidance on Preparing
Enforceable Regulations and
Compliance Programs for the 15 Percent
Rate-of-Progress Plans, EPA-452/R-93—
005, Environmental Protection Agency,
June 1993.

12. “Correction Errata to the 15
Percent Rate-of-Progress Plan Guidance
Series,” memorandum from G. T.
Helms, Chief, Ozone and Carbon
Monoxide Programs Branch,
Environmental Protection Agency, July
28, 1993.

13. ““Early Implementation of
Contingency Measures for Ozone and
Carbon Monoxide (CO) Nonattainment
Areas,” memorandum from G. T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, Environmental
Protection Agency, August 13, 1993.

14. “Region 11l Questions on Emission
Projections for the 15 Percent Rate-of-
Progress Plans,” memorandum from
G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, Office of
Air Quality Planning and Standards,
Environmental Protection Agency,
August 17, 1993.

15. “Guidance on Issues Related to 15
Percent Rate-of-Progress Plans,”
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation, Environmental
Protection Agency, August 23, 1993.

16. “Credit Toward the 15 Percent
Requirements from Architectural and
Industrial Maintenance Coatings,”
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, September 10, 1993.

17. “Reclassification of Areas to
Nonattainment and 15 Percent Rate-of-
Progress Plans,” memorandum from
John S. Seitz, Director, Office of Air
Quality Planning and Standards,
Environmental Protection Agency,
September 20, 1993.

18. “Clarification of Guidance for
Growth Factors, Projections and Control
Strategies for the 15 Percent Rate of
Progress Plans,” memorandum from G.
T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, Office of
Air Quality Planning and Standards,
Environmental Protection Agency,
October 6, 1993.

19. “Review and Rulemaking on 15
Percent Rate-of-Progress Plans,”
memorandum from G. T. Helms, Chief,
Ozone/Carbon Monoxide Programs
Branch, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, October 6, 1993.

20. “*Questions and Answers from the
15 Percent Rate-of-Progress Plan
Workshop,” memorandum from G. T.
Helms, Chief, Ozone/Carbon Monoxide
Programs Branch, Environmental
Protection Agency, October 29, 1993.

21. “Rate-of-Progress Plan Guidance
on the 15 Percent Calculations,”
memorandum from D. Kent Berry,
Acting Director, Air Quality
Management Division, Environmental
Protection Agency, October 29, 1993.

22. “Clarification of Issues Regarding
the Contingency Measures that are due
November 15, 1993, for Moderate and
Above Ozone Nonattainment Areas,”
memorandum from D. Kent Berry,
Acting Director, Air Quality
Management Division, Environmental
Protection Agency, November 8, 1993.

23. “Credit for 15 percent Rate-of-
Progress Plan Reductions from the
Architectural and Industrial
Maintenance (AIM) Coating Rule,”
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, December 9, 1993.

24. “Guidance on Projection of
Nonroad Inventories to Future Years,”
memorandum from Philip A. Lorang,
Director, Emission Planning and
Strategies Division, Office of Air and
Radiation, Environmental Protection
Agency, February 4, 1994.

25. “Discussion at the Division
Directors Meeting on June 1 Concerning
the 15 Percent and 3 Percent
Calculations,” memorandum from G. T.
Helms, Chief, Ozone/Carbon Monoxide
Programs Branch, Office of Air Quality
Planning and Standards, Environmental
Protection Agency, June 2, 1994.

26. “Future Nonroad Emission
Reduction Credits for Court-Ordered
Nonroad Standards,” memorandum
from Philip A. Lorang, Director,
Emission Planning and Strategies
Division, Office of Air and Radiation,
Environmental Protection Agency,
November 28, 1994.

27. ““Credit for the 15 Percent Rate-of-
Progress Plans for Reductions from the

Architectural and Industrial
Maintenance (AIM) Coating Rule and
the Autobody Refinishing Rule,”
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, November 29, 1994,

28. “Transmittal of Rule Effectiveness
Protocol for 1996 Demonstrations,”
memorandum from Susan E. Bromm,
Director, Chemical, Commercial
Services and Municipal Division, Office
of Compliance, Environmental
Protection Agency, December 22, 1994.

29. “Future Nonroad Emission
Reduction Credits for Locomotives,”
memorandum from Philip A. Lorang,
Director, Emission Planning and
Strategies Division, Office of Air and
Radiation, Environmental Protection
Agency, January 3, 1995.

30. “Credit for the 15 Percent Rate-of-
Progress Plans for Reductions from the
Architectural and Industrial
Maintenance (AIM) Coating Rule,”
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, March 22, 1995.

31. “Fifteen Percent Rate-of-Progress
Plans—Additional Guidance,”
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, May 5, 1995.

32. “Update on the credit for the 15
percent Rate-of-Progress Plans for
Reductions from the Architectural and
Industrial Maintenance Coatings Rule,”
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, March 7, 1996.

I1. Rate-Of-Progress and Contingency
Plan Submittals for the Chicago and
Metro-East St. Louis Ozone
Nonattainment Areas

A. Administrative Actions/
Requirements

The Act requires States to observe
certain procedural requirements in
developing SIPs and SIP revisions for
submittal to the EPA. Sections 110(a)(2)
and 110(l) of the Act provide that each
SIP submitted by a State must be
adopted by the State after reasonable
notice and public hearing.

The State of Illinois held a public
hearing on October 15, 1993, to hear and
collect public comments on the 15
percent ROP and 3 percent contingency
plans for both the Chicago and the
Metro-East St. Louis ozone
nonattainment areas. Subsequently, the
plans were adopted by the State and
submitted to EPA on November 15,
1993. The submittals included records



Federal Register / Vol. 62, No. 134 / Monday, July 14, 1997 / Rules and Regulations

37497

of public comments, hearing records,
and responses to public comments. The
plans were supplemented with
additional submittals to the EPA on
February 18, 1994, November 22, 1994,
January 31, 1995, and May 23, 1995.
These subsequent submittals contain
supplemental documentation on the
State’s emission reduction estimates for
various source categories. At EPA’s
request, the Illinois Environmental
Protection Agency (IEPA) made
additional submittals of technical
support information and updated
emission estimates on May 9, 1996, and
July 22, 1996. All of the above
submittals are considered to be part of
the record of decision for this
rulemaking. All submittals are available
for review at the EPA Region 5 offices
noted above.

On January 21, 1994, by letter, the
EPA found the November 1993,
submittals to be incomplete due to an
incomplete set of State emission control
regulations. Subsequently, the State
adopted and submitted all required
regulations. EPA found the ROP and
contingency plan submittals to be
complete, by letter, on June 15, 1995.

B. Accurate Emission Inventories

Sections 172(c)(3) and 182(b)(1) of the
Act require nonattainment plans to
include and be based on
comprehensive, accurate, and current
inventories of actual emissions from all

sources of relevant pollutants in the
nonattainment areas. On March 14, 1995
(60 FR 13631), EPA approved base year
(1990) VOC emission inventories for the
Chicago and Metro-East St. Louis ozone
nonattainment areas (the inventories
also included major source emissions
from surrounding areas). The VOC
emissions from these emission
inventories establish the baseline for
Illinois’ ROP and contingency plans.

It should be noted throughout the
discussions that follow that volatile
organic emissions are referred to as VOC
emissions. In the Illinois ROP and
contingency plans (as well as in the base
year emission inventory
documentation), the State uses the term
“Volatile Organic Material (VOM)”
rather than VOC. The State’s definition
of VOM is equivalent to EPA’s
definition of VOC. The two terms are
interchangeable when discussing
volatile organic emissions. For
consistency with the Act and with EPA
policy, the term VOC is used in this
rulemaking. VOC emissions referred to
in today’s action are identical to VOM
emissions referred to in Illinois’ ROP
and contingency measure plans.

C. Required VOC Emission Reductions

Following EPA ROP guidelines
(primarily guidance contained in the
Guidance on the Adjusted Base Year
Emissions Inventory and the 1996
Target of the 15 Percent Rate of Progress

Plans, EPA-452/R-92—-005, October
1992, and in the Guidance for Growth
Factors, Projections, and Control
Strategies for the 15 Percent Rate-of-
Progress Plans, EPA-452/R—93-002,
March 1993), the IEPA has determined
that creditable VOC reductions (as
opposed to noncreditable emission
reductions defined in section
182(b)(1)(D) of the Act) of 249.98 tons
per day (TPD) for the Chicago ozone
nonattainment area, and 26.66 TPD for
the Metro-East St. Louis ozone
nonattainment area are needed to
achieve the 15% ROP requirement. To
meet the 3 percent contingency
requirement, the IEPA determined that
the contingency measures must also
achieve a 31.92 TPD VOC emission
reduction in the Chicago ozone
nonattainment area and 4.96 TPD VOC
emission reduction in the Metro-East St.
Louis ozone nonattainment area. The
IEPA has fully documented the
calculation of these emission reduction
requirements and has shown that EPA
recommended procedures were
followed. This documentation includes
identification of emission/source growth
factors and noncreditable emission
reductions from emission controls
referenced in section 182(b)(1)(D) of the
Act. Tables 1 and 2 summarize the
calculation of emission reductions
needed by 1996.

TABLE 1.—EMISSION REDUCTIONS REQUIRED BY 1996 FOR THE CHICAGO AREA

Calculation of reduction needs by 1996 Tonga\§OC/

1990 Chicago Area TOtal VOC EMISSIONS ......ciiiiuiiiiiiieeaitieeaitte e sttt e ettt e et be e e atbe e e aasb e e e aas st e ek b e e e aabb e e e aabb e e e aas s e e e aas s e e ebeeeeabseeeanbeeeeanneeesnen 1,363.40
1990 ROP Emissions (ANthroPOGENIC ONIY) ...oueiiiiiiiieitii ettt et b e bttt sttt e eenaeeseneenees 1,216.56
1990-1996 Noncreditable Reductions (Reductions from 1990 RVP, Pre-1990 FMVCP, and RACT Fix-up Regulations) .. 199.93
1990 Adjusted Base Year Emissions (1990 ROP Emissions minus Noncreditable Reductions) ...........ccccccevviieeiniinenninenn. 1,064.05
15 Percent of Adjusted Base YEAr EMISSIONS .......ccoiiuiiiiiiiiiiiieeiitie e sttt e et e et b e e e st bt e e sass e e e aabe e e e abbeeeabbeeeaabseeesabbeeesaneeeaabneaeanbseeeane 159.61
Total Required Emission Reductions by 1996 (15 Percent of Adjusted Base Year Emissions plus Noncreditable Reductions) .. 359.54
1996 Target Level (1990 ROP Emissions minus Total Required Emission Reductions by 1996) ..........cccccevieriiiniieiiicniinieenenn 857.02
1996 Projected Emissions (1990 Adjusted Base Year Emissions plus Growth Factors) ..........ccccccevvieeiniieeniiieesninenn. 1,107.00
Reduction needs by 1996 to achieve 15 percent net of growth (1996 Projected Emissions plus 1996 Target Level) ..... 249.98
Contingency measure requirement (3% of Adjusted Base Year EMISSIONS .......cccciiiiiiiiiiiiiiiiiee st 31.92
] = U =T TSI o g I (=T [ od o g K (=T [ U1 (=T [P P RO PRRUUPRT 281.90

TABLE 2.—EMISSION REDUCTIONS REQUIRED BY 1996 FOR THE METRO-EAST ST. LOUIS AREA

Calculation of reduction needs by 1996 Tong%//OC/

1990 Metro-East Area Total VOC EIMUSSIONS ......c.uiiitiitieiiiiatte ittt stee et e sttt e beeasb e e sh et eabeees bt e bt e ehe e e bt e sabe e beeesbeesbeeeab e e beeenbeesbeeannes 234.79
1990 ROP Emissions (ANthropOgENIC ONIY) .....coiiiiiiiiiieiiie ettt e e ennee s 174.65
1990-1996 Noncreditable Reductions (1990 RVP, Pre-1990 FMVCP, and RACT Fix-Up Reductions) ... 10.75
1990 Adjusted Base Year Emissions (1990 ROP Emissions minus Noncreditable Reductions) ............... 165.24
15 Percent Of Adjusted Base YEAr EMISSIONS .......ccoiiuiiiiiiiiiiiiieeiiie e st e e sttt e e atb e e e sttt e e saas e e e aabe e e e asbeeeabbeeeaabeeeesabseeeaaneeeaabneaeassneeane 24.79
Total Required Emission Reductions by 1996 (15 Percent of Adjusted Base Year Emissions plus Noncreditable Reductions) .. 35.54
1996 Target Level (1990 ROP Emissions minus Total Required Emission Reductions by 1996) ... 139.11
1996 Projected Emissions (1990 Adjusted Base Year Emissions plus Growth Factors) .........ccccccveriiiiiiiieeiiiieesiieeenns 165.77
Reduction needs by 1996 to achieve 15 percent net of growth (1996 Projected Emissions minus 1996 Target Level) .. 26.66
Contingency measure requirement (3% of Adjusted Base Year EMISSIONS .......ccccouiiiiiiiiiiieiiiee sttt 4.96
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TABLE 2.—EMISSION REDUCTIONS REQUIRED BY 1996 FOR THE METRO-EAST ST. Louis AREA—Continued

Calculation of reduction needs by 1996

Tons VOC/
day

Total emission reductions required

31.62

D. Control Measures

Tables 3 and 4 below summarize the
creditable emission reductions from the
15% ROP and 3% contingency plan
control measures. These tables indicate
the emission reduction credit the State
has claimed for each control measure,
and the actual emission reduction credit
which EPA finds acceptable. Unless
otherwise noted, the emission control
measures apply to both the Chicago and
Metro-East St. Louis ozone
nonattainment areas. Table 5 indicates
the date of EPA approval of State

adopted control measures, date of EPA
promulgation of Federal control
measures, or an identification of the
source for taking credit for a control
measure, where EPA promulgation has
not occurred. Following the tables is a
discussion describing each of the
emission control measures selected to
help achieve ROP and contingency
measure plan requirements, and EPA’s
review of the emission reduction
claimed for each control measure. (Note
that the IEPA, in describing the selected
emission control measures and emission

reduction impacts, does not distinguish
between ROP plan measures and
contingency plan measures).

Emission reductions not needed to
achieve 15 percent ROP and 3 percent
contingency requirements in the
Chicago and Metro-East St. Louis ozone
nonattainment areas, respectively, will
be applied toward achieving the post-
1996 ROP requirement, leading to
attainment of the ozone air quality
standard. (Post-1996 ROP plans are
required to be submitted under section
182(c)(2)(B) of the Act).

TABLE 3.—CONTROL MEASURES FOR THE CHICAGO OzZONE NONATTAINMENT AREA

Voc reduc- | Voc redl(ch—

tion state tion credit

Control measure claimed accepted

tons/day tons/day

Mobile Source Measures
ENhanced VENICIE I/IM PIOGIAIM .......oiiiiiiiiiiiiaiiite ettt ettt e sttt e e sttt e e e be e e e e s be e e sk bt e e sasbe e e aabb e e e beeeeaabneeeanbreeeanbeeeaaneeeaannes 19.60 ®)
CONVENTIONAL TCIMS ... bbb e e s e e s b e e s b e e b e e s b e s s b e e s b e e s hb e s b e e s be e e sbe s sab e e ereeenns 2.00 2.00
National Energy POINICY ACE OF 1992 ...ttt ittt b e bbbt st ekt e e s bt e eb e e s ab e e bt e eabe e abeeenbeenaneeateennnes 0.20 0.20
Post-1994 Tier 1 Vehicle Emission Rates .. 2.40 2.40
1995 Reformulated Gasoline ...................... 112.79 112.79
1992 Vehicle I/M Program Amendments .... 8.40 8.40
Federal Detergent Additive Gasoline .............. 2.20 2.20
Federal Non-Road Small Engine Standards 4.37 4.37
ESTU] o] (o] = PSP P PRSP PRRPT PSR 151.96 132.36
RACT Ge0graphiC EXPANSION ......c.ueiiiiiieiiiiieaiiiee ettt e ettt e et e aste e e s asee e e asbe e e e s be e e ssbee e san st e e asbeeeabn e e e aabseeeanneeesanneeeanneeeaannes 3.43 3.43
Expanded RACT—Lowered Source Size Cutoffs (25 Tons Per Year) 2.78 2.78
New Control Technique GUIEINES (CTG): ..eiiiiiiieiiiiieiiiee et ettt e st e e sste e e st e e e sbre e e ssreessnneeesssnneesbneessnneessnneenane | tesnreeessnnneesnnne | sesseesssseessnnnes
Synthetic Organic Chemical Manufacturing Industry (SOCMI) BatCh ProCeSSES .........cccocvvevieriiiiieiiieniieireesieans 12.60 3.21
Industrial Waste Treatment Facilities (IWTF) 0.14 0.14
Volatile Organic Liquid (VOL) Storage ............. 2.18 2.18
[ Fo (ol = Ty S Ofo =1 1] Lo [ PP P PR PPPRPP 0.28 0.28
LItNOGraphiC PIINTING ...c..eiiiiiiieitie ittt bbbt h ettt e e b bt e bt e s bb e et e e bt et e e e b e e nae e eane e e s 4.06 4.06
AUtOMODIlIE REFINISNING ...tk e e s bt e e s hb et e e be e e e e be e e e sabe e e e amneeesnnneeaannes 16.30 16.30
Coke Oven National Emission Standard for Hazardous Air Pollutants (NESHAP)/Maximum Available Control Tech-

[Le] oo 1A (1 O 1 PP PO PP PP PPRPOPPRPON 6.93 6.93
SOCMI NESHAP ...ttt ettt et b e st bt e h e o bt e Rt e bt o8t e bt e bt e bt eh e e a bt eh e en bt nh e e st e ab e e s e e abeesbenbeeneebeaneente s 1.33 1.33
Toxic Substance Disposal Facility (TSDF) RACT and Resource Conservation Recovery Act (RCRA) Phase | and Il

(0] 011 o] LSS T T TP T T OO PSP PR T R OPPOPPTPPRTURPTPPRIN 2.08 2.08
MaAFINE VESSEI LOBAING ... .eeiiiiiiiieiiiiie ettt ettt e et e e h et e skttt e e bt e e s b e e e e s bt e e sas et e e ah b et e e abn e e e eabn e e e anne e e s nnneeeaneeeeannes 1.40 1.40
Tightening of RACT Standards and Source Size CULOffS .........cociiiiiiiiiiiiiii e 12.05 12.05
Plant SHUt-DOWNS ......cccoiiiiiiiiiii i 31.60 31.60
Improved Rule Effectiveness from Clean Air Act Permit Program (CAAPP) 26.30 26.30

LS TU o] (o] =SSP PSSP PSP 123.46 114.07
Area Source Measures
Stage Il Service Station VapOr RECOVETY .......ciiiiiiiiiiiiieitie ittt ettt ettt et e bt sae et e e sir e beenbeeanne 23.67 23.67
Architectural and Industrial Maintenance (AIM) COALING .......ooiiiiiiiiiieeiiie et e s ae e s atbe e e snb e e e snreeesneeeas 13.28 10.60
Traffic and MaiNtENANCE COBLINGS .....ooiuiiiiiiiiie ittt b e e bt e sae e bt e ea bt e bt e eab e e sae e esbe e bt e e b e e naneanneens 3.73 3.73
Underground Gasoline Storage Tank Breathing Control ... 4.87 4.87
Consumer and Commercial Products SOIVENT CONIOI .........couiiiiiiiieiiieiie ettt 8.10 8.10
LT o] (o] =TSP USPRRTT 53.65 50.97
e = LTS ST TP O RSO P U ST UP PSR PP PRRPTON 329.07 297.40

1See below.
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TABLE 4.—CONTROL MEASURES FOR THE METRO-EAST ST. Louis OZONE NONATTAINMENT AREA

vocC redéj_c— VvOC redcljj_c—
tion credit tion credit
Control measure requested approved
(TPD) (TPD)
Mobile Source Measures
ENhanced VENICIE I/M PTOGIAM ......ooiuiiiiiiiie ittt b e bt bttt et e et e sb et e ee e e bt e bt e abe e et e e nan e et e e nenes 4.80 ®)
CONVENTIONAL TCIMS ...ttt bbbttt b e e bt s bt e s hb e e s b e e e bt e e ke e e b e e sbe e e b e e eab e e b e e sbseesbe s sabeenbeeaane 0.20 0.20
Post-1994 Tier 1 Vehicle Emission Rates .. 0.19 0.19
7.2/8.2 psi RVP Conventional Gasoline ..... 8.55 8.55
1992 Vehicle I/M Program Amendments 0.20 0.20
Federal Detergent AdditiVE GASOIINE .......cocuiiiiiiiie ettt e e e s e e e sab et e e s ab e e e abn e e e eabe e e s snbeeeesnreeeaneeeaannes 0.20 0.20
Federal Non-Road Small ENGINE StANTANAS .........cocuiiiiiiiiiiiieiee ittt ettt 0.42 0.42
L5100} (o] = PP P PSP PRRPR PP 14.56 9.76
Industrial Source Measures
New CTGs or Available CTGs:
SOCMI BALCH PIOCESSES .....cviiiiiiiiieiiiieeee sttt sttt ettt s r e e e R e et e e Rt et et et een e e nenne e e e nneeneenis 0.36 0.36
K I PSPPSR 0.10 0.10
AUtOMODIIE REFINISNING ...ttt e ekt e e s kbt e e s ab bt e e abbe e e eabb e e e sabbeeeanneeeannneeaannes 1.20 1.20
Coke Oven NESHAP/MACT . 0.10 0.10
SOCMI NESHAP ..ot 0.26 0.26
TSDF RACT and RCRA Phase | and Il Contrals .... 0.06 0.06
Marine Vessel Loading .......ccccccveevieviiiiieeeiiiee e siee e 11.82 11.82
Tightening of RACT Standards and Source Size Cutoffs 0.39 0.39
PIANt SNUB-DOWNS ...ttt r e r et e e r e bt e E e e e et e e et e et s R e e e e sr e e e e ar e e e e ereearenreenr e neeneene e 1.44 1.44
Improved Rule EffeCtiveness FrOM CAAPP ... ... ettt et et e e e st e e e e be e e e et e e s anre e e s snreeeanneeeaannes 9.50 9.50
Hazardous Air Pollutant (HAP) Standards Early RedUcCtion Program ...........occeeeiiiieoiiiieaniiie e 0.74 0.74
LS TU] o] (o] = PP P TP P PP PP 25.97 25.97
Area Source Measures
F Y IO = o E T TP PP PP PUPRO 0.94 0.75
Traffic and MaINtENANCE COBLING .......uuiiiiiiii ittt ettt et e ettt e e e sab et e e be e e e abeeesabbe e e eabbee e asbeeeeabbeeeanbbeeesnbaeeesaneeas 0.62 0.62
Underground Gasoline Storage Tank Breathing CONMIOl ...........c.ooiiiiiiiiiiiiieiiceie e 0.44 0.44
Consumer and Commercial Product SoIVent REAUCHION ...........ciiiiiiiiiiiiiie i 0.58 0.58
U] o] (o] = T TP TP PR O P PURTPRP 2.58 2.39
JLIC. = U TP TP RSO PO ST PP PSP P PRRPTPN 43.11 38.12
TABLE 5.—FEDERAL APPROVAL OR PROMULGATION OF CONTROL MEASURES
Control measure Date of EPA approval
Chicago Area TCMS ...cc.oiiiiiiiiiiiet e September 21, 1995 (60 FR 4886).
Metro-East Area TCMS .......ooiiiiiiiiieiiie ittt Date of EPA approval action is date of today’'s Federal Register. See
discussion below.
1992 National Energy PoliCY ACE .......ccceeiiiiiiiiiieeiiece e Federal Regulation March 14, 1996 (61 FR 10621).
Post-1994 Tier 1 Vehicle Emission Rates Federal Regulation June 5, 1991 (56 FR 25724).
1995 Reformulated Gasoline .........c.coooeiiiiiiiiiiie e Federal Regulation February 16, 1994 (59 FR 7716).
Metro-East area 7.2 psi RVP Conventional Gasoline Rule ..................... March 23, 1995 (60 FR 5318).
1992 Vehicle I/M Program Amendments April 9, 1996 (61 FR 15715).
Federal Gasoline Detergent Additive .......... Federal Regulation November 1, 1994 (59 FR 54706).
Federal Non-Road Small Engine Standards ..........ccccccocieniiiecniiinieennne. Federal Regulation August 2, 1995 (60 FR 34582) See “Guidance on
Projection of Nonroad Inventories to Future Years,” February 4,
1994, and “Future Nonroad Emission Reduction Credits for Court-
Ordered Nonroad Standards,” November 28, 1994.
Chicago Area RACT GeographiC EXpansion .........cccccceeeiieeeniieenniineennns September 9, 1994 (59 FR 46562).
Chicago Area Expanded RACT—Lowered Size Cutoffs (25 Tons VOC | October 21, 1996 (61 FR 54556).
Per Year).
SOCMI BatCh PrOCESSES ....cccueeiiiiiiiiiiieiiie sttt April 2, 1996 (61 FR 14484).
LA AT I PP UPRPPPPRUPPIN Federal Regulation April 22, 1994 (59 FR 19468).
VOL Storage Tanks .. August 8, 1996 (61 FR 41338).
Plastic Parts Coating October 26, 1995 (60 FR 54807).
Lithographic Printing .... November 8, 1995 (60 FR 56238).
Automobile Refinishing July 25, 1996 (61 FR 38577).
Coke Oven NESHAP ... Federal Regulation October 27, 1993 (58 FR 57911).
SOCMI NESHAP ..ottt Federal Regulation April 22, 1994 (59 FR 19454).
TSDF RACT (RCRA) Phase | & Il ...cooiiiiiiiiiiieiceeeeeeee e Federal Regulation Phase I, June 21, 1990 (55 FR 25454) Phase II,
December 6, 1994 (59 FR 62896) See “Credit Toward the 15 Per-
cent Rate-Of-Progress Reductions from Federal Measures,” May 6,
1993.
Marine Vessel Loading Control ............cccooiiiiiiieiiiieeniee e April 3, 1995 (60 FR 16801).
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TABLE 5.—FEDERAL APPROVAL OR PROMULGATION OF CONTROL MEASURES—Continued

Control measure

Date of EPA approval

Tightened RACT Coating Standards ..................

Tightened RACT SOCMI Air Oxidation
Plant Shut-downs .........cccocceiiiieiiieeeieeee
Improved Rule Effectiveness from CAAPP
HAP Standards Early Reduction Program

Underground Gasoline Storage Tank Breathing Controls
Stage Il Gasoline Vapor Recovery ............cc.......

AIM Coatings

Traffic and Maintenance Coatings ...........c.ccc.....

Consumer and Commercial Products Solvent Control

See discussion below.

1996.

1996.

June 22, 1995.

February 13, 1996 (61 FR 5511).
September 27, 1995 (60 FR 49770).

March 7, 1995 (60 FR 12478).

Federal Regulation November 21, 1994 (59 FR 59924).

March 23, 1995 (60 FR 15233).

January 12, 1993 (58 FR 3841).

Creditable toward ROP. See “Update on the Credit for the 15 Percent
ROP Plans for Reductions from the AIM Coatings Rule,” March 7,

Creditable toward ROP. See “Update on the Credit for the 15 Percent
ROP Plans for Reductions from the AIM Coatings Rule,” March 7,

Creditable toward ROP. See “Regulatory Schedule for Consumer and
Commercial Products under Section 183(e) of the Clean Air Act,”

1. On-Road Mobile Source Sector

a. Enhanced Vehicle I/M. The Illinois
15 percent ROP plan submittal claims
emission reduction credit for enhanced
vehicle I/M for the Chicago and Metro-
East St. Louis areas. The State has
signed a contract for the construction
and implementation of enhanced I/M,
which provides that enhanced I/M
testing will begin in January 1999.
Based on EPA’s review of the State’s
plan submittal, the State has adopted
sufficient measures, in conjunction with
credit from certain Federal measures, to
achieve 15 percent ROP and 3 percent
contingency requirements without
enhanced I/M. Enhanced I/M will play
a significant role in achieving post-1996
9% ROP requirements, and ultimately,
help bring the Chicago and Metro-East
St. Louis ozone nonattainment areas
into attainment of the public health
based ozone air quality standards. The
amount of emission reduction credit
which can be taken for enhanced I/M
will be determined when Illinois
submits and EPA takes action on the
State’s 9% ROP plan.

b. Conventional TCMs. The
Metropolitan Planning Organizations
(MPO) for the Chicago and Metro-East
St. Louis areas (Chicago Area
Transportation Study and East-West
Gateway Coordinating Council,
respectively) are administering a
number of TCM projects to both reduce
vehicle miles traveled (VMT) and the
amount of VOC emissions per VMT. The
projects have been programmed and
funded through the areas’
Transportation Improvement Programs
(TIP) under the federal Congestion
Mitigation and Air Quality
Improvement Program (CMAQ).2 Illinois

2MPOs can utilize United States Department of
Transportation (DOT) funds from CMAQ. CMAQ is
a federal program which provides funding for

is claiming emission reductions from
the TCMs in its 15 percent ROP plans
for the Chicago and Metro-East areas.

States can take credit for TCMs which
are approved as revisions to the SIP.
EPA’s requirements for TCMs are
summarized in the June 1993, EPA
guidance document, Guidance on
Preparing Enforceable Regulations and
Compliance Programs for the 15 Percent
Rate-of-Progress Plans. The required
elements are (1) a complete description
of the measure, and, if possible, its
estimated emissions reduction benefits;
(2) evidence that the measure was
properly adopted by a jurisdiction(s)
with legal authority to execute the
measure; (3) evidence that funding will
be available to implement the measure;
(4) evidence that all necessary approvals
have been obtained from all appropriate
government offices; (5) evidence that a
complete schedule to plan, implement,
and enforce the measure has been
adopted by the implementing agencies;
and (6) a description of any monitoring
program to evaluate the measure’s
effectiveness and to allow for necessary
in-place corrections or alterations.

The Chicago area TCMs were
approved on September 21, 1995 (60 FR
4886). The Metro-East St. Louis area’s
15 percent ROP plan includes work trip
reductions, transit improvements, and
traffic flow improvements TCMs. These
TCMs are being approved in today’s
action as a revision to the SIP because
they fully satisfy all the requirements
based on the following: (1) A complete
description of the program and
estimated emission reduction are
provided in documentation included in
the docket for this rulemaking action;
(2) the measure has been adopted by the

transportation related projects and programs
designed to contribute to attainment of air quality
standards.

East-West Gateway Coordinating
Council, the authorized MPO for the St.
Louis metropolitan area; (3) the program
is currently operating and has received
federal CMAQ program money for
operation; (4) all necessary approvals
have been obtained from DOT on the FY
1994-1997 TIP (which includes the
TCMs); (5) the TIP provides the
schedule, implementation mechanism,
and also the enforcement mechanism for
the TCM (the conformity provisions in
40 CFR part 93 provide that TCMs in an
approved SIP must be implemented on
schedule before a conformity
determination can be made by DOT);
and (6) the CMAQ program requires
monitoring of programs funded under
CMAQ and annual reports to DOT on
achieved emission reductions.

The emission reductions claimed in
the ROP plans for both the Chicago and
Metro-East TCMs are adequately
documented and acceptable.

c. National Energy Policy Act of 1992.
The National Energy Policy Act (EPAct)
was enacted in October 1992. EPAct
mandates implementation (use) of
Alternative Fueled Vehicles (AFVSs) in
federal, State, and utility fleets. EPAct
requires that 25% of new vehicle
purchases by federal fleets, 10% of new
vehicle purchases by State fleets, and
30% of new vehicle purchases by utility
fleets must be AFVs beginning in 1996.
IEPA estimated that EPAct would
implement approximately 2,000 AFVs
in the Chicago Area by 1996. The EPA
mobile source emission factor model,
MOBILEb5a, was used to determine the
impacts of EPAct on mobile source
emissions. The State’s emission
reduction estimates for this federal
measure are adequately documented
and acceptable.

d. Post-1994 Tier 1 Emission Rates.
Section 202 of the Act sets new Tier 1
emission standards for motor vehicles,
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some of which will be implemented
prior to the end of 1996. The Tier 1
standards are approximately twice as
stringent as prior (established prior to
the 1990 Clean Air Act amendments)
motor vehicle emission standards. For
passenger cars and light-duty trucks
weighing up to 6,000 pounds, the
implementation of the standards is to be
phased-in over three years, 40 percent of
the manufactured vehicles for model
year 1994, 80 percent of the
manufactured vehicles in model year
1995, and 100 percent of the
manufactured vehicles in the model
year 1996 and later. For gasoline and
diesel powered light-duty trucks
weighing more than 6,000 pounds, the
Tier 1 standards are to be met in 50
percent of the manufactured vehicles in
model year 1996 and in 100 percent of
the manufactured vehicles thereafter.

The IEPA has determined that the
emission reductions resulting from
these tightened vehicle standards are
creditable toward the 15 percent ROP
plan and used the MOBILES5a emission
factor model to calculate the VOC
emission reductions for this control
measure. The State’s emission reduction
estimates are adequately documented
and acceptable.

e. 1992 I/M Program Amendments. As
a result of an agreement resolving a
lawsuit between Wisconsin and EPA,
the State of Illinois added a tamper
check and two-speed idle test to the
basic I/M program in the Chicago
metropolitan area. The I/M program area
coverage was also increased to
encompass almost all of the Chicago
metropolitan area. These changes in the
I/M program were implemented in 1992,
and were approved by EPA on April 9,
1996 (61 FR 15715). Similar changes in
the components of the I/M program
were implemented in the Metro-East St.
Louis area, as well.

The IEPA used the MOBILE5a
emission factor model to estimate the
emission reductions for both areas. The
State’s emission reduction estimates are
adequately documented and are
acceptable.

f. Federal Detergent Gasoline
Additive. The Federal detergent gasoline
additive regulation was promulgated
November 1, 1994 (59 FR 54706). This
regulation requires, beginning January 1,
1995, that gasoline sold nationwide
contain additives to prevent
accumulation of deposits in engines and
fuel systems. Preventing such deposits
maintains the efficiencies of engine
systems and reduces VOC emissions
resulting from engine efficiency
degradation.

The State has reviewed guidance from
EPA’s Office of Mobile Sources which

indicates that the use of gasoline
containing the required additives will
reduce vehicle VOC emissions by 0.7
percent in 1996. This guidance is the
basis for the VOC emission reductions
claimed in the 15 percent ROP plans for
this control measure. The emission
reduction estimates are acceptable.

g. Federal Non-Road Small Engine
Standards. Federal standards for non-
road engines (25 horsepower and below)
were promulgated on August 2, 1995 (60
FR 34582). The standards would
primarily affect 2 stroke and 4 stroke
lawn and garden equipment and light
commercial, construction, and logging
equipment. Although full
implementation of this control measure
will not occur until after November 15,
1996, the States can take credit for this
measure pursuant to EPA policy
memoranda, ‘“Guidance on Projection of
Nonroad Inventories to Future Years,”
February 4, 1994, and ““Future Nonroad
Emission Reduction Credits for Court-
Ordered Nonroad Standards,”
November 28, 1994. Based on this
policy, the IEPA assumed that the
Federal non-road small engine
standards would reduce 1996 VOC
emissions from these sources by 4.5
percent. The IEPA also assumes that
these rules will have a rule effectiveness
of 100 percent because the rules affect
all manufacturers of small engines in
the nation. The 4.5 percent emission
reduction claim is assumed to
appropriately account for rule
penetration (the fraction of small engine
emissions affected by the rule). The
assumed emission reduction percentage
is acceptable.

h. Reformulated Gasoline. Beginning
January 1, 1995, sellers of gasoline in
the Chicago ozone nonattainment area
were required to sell only reformulated
gasoline as required under federal
regulation promulgated February 16,
1994 (59 FR 7716). Using the MOBILESa
emission factor model, the IEPA has
determined that the use of reformulated
gasoline will result in a 15 percent
reduction in vehicle VOC emissions.
The IEPA notes that the use of
reformulated gasoline will also result in
lower gasoline marketing and off-road
engine emissions in the Chicago ozone
nonattainment area. The emission
reduction estimates are adequately
documented and acceptable.

i. 7.2 RVP Gasoline. On October 25,
1994, the IEPA submitted to the EPA a
SIP revision request for the purpose of
lowering the RVP of gasoline from 9.0
pounds per square inch (psi) to 7.2 psi
in the Metro-East St. Louis ozone
nonattainment area. EPA approved this
SIP revision on March 23, 1995 (60 FR
15233). The Illinois rule requires the use

of 7.2 psi RVP gasoline in the Metro-
East St. Louis area during the period of
June 1 through September 15 each year
beginning in 1995. The rule grants a 1
psi waiver for ethanol blended gasolines
that have an ethanol content between 9
and 10 percent ethanol by volume.

The IEPA used the MOBILEb5a
emission factor model to calculate the
resulting VOC emission reduction for
on-highway mobile sources. Illinois
used a RVP ratio (reduced RVP versus
average RVP of gasoline sold in 1990)
along with 1996 gasoline usage
estimates to calculate the VOC emission
reduction from gasoline marketing
sources. The calculation of the emission
reduction is adequately documented
and acceptable.

2. Industrial Sector

a. RACT Geographic Expansion. The
State, on August 13, 1992, adopted a
rule to expand the coverage of existing
RACT regulations to include Oswego
Township in Kendall County, and Aux
Sable and Goose Lake Townships in
Grundy County. This geographic
expansion has affected several facilities,
which are adequately documented in
the ROP plan submittal. EPA approved
this expansion on September 9, 1994 (59
FR 46562). The emission reduction
estimate is acceptable.

b. RACT—Reduction in Major Source
Threshold. Section 182(d) of the Act
defines “major source” for severe ozone
nonattainment areas to include any
stationary source or group of sources
located within a contiguous area and
under common control that emits, or
has the potential to emit, at least 25 tons
of VOC per year. This establishes a
maximum source size cutoff for the
application of RACT rules (the State has
adopted RACT rules with much smaller
source size cutoffs for most applicable
source categories) for severe ozone
nonattainment areas, such as the
Chicago area.

On January 6, 1994, the Illinois
Pollution Control Board (IPCB) adopted
modified source size cutoffs of 25 tons
per year, potential to emit, for
flexographic/rotogravure printing
operations, petroleum solvent dry
cleaners, and non-Control Technology
Guideline (non-CTG) sources in the
Chicago ozone nonattainment area.
Other source categories regulated in the
Chicago area are covered by category-
specific source size applicability cutoffs
well below the 25 ton VOC per year
specified in section 182(d) of the Act.
EPA approved this regulation on
October 21, 1996 (61 FR 54556). The
State’s emission reduction estimates for
this rule are adequately documented
and acceptable.
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c. Post-1990 CTG Rules. Section
182(b)(2)(A) of the Act requires States
with moderate and above ozone
nonattainment areas to adopt RACT
rules covering post-1990 CTG source
categories. Illinois claimed emission
reduction credit for many of the State
rules adopted to meet the section
182(b)(2)(A) requirement. The following
briefly discusses these rules and
claimed emission reduction credit taken
by the State:

i. SOCMI Batch Processes

Illinois’” SOCMI batch process rule
controls VOC emissions from batch
chemical processes found in the
following industries: plastic materials
and resin manufacturing; cyclic crudes
and intermediates manufacturing and
processing; industrial organic chemical
manufacturing; pharmaceuticals
manufacturing; gum and wood
chemicals manufacturing; and
agricultural chemicals manufacturing.
This rule was derived from an EPA draft
CTG dated December 29, 1993, and an
EPA Alternative Control Techniques
(ACT) completed in February 1994. The
rule was approved by EPA on April 2,
1996 (61 FR 14484). The IEPA used
RACT flow rate equations from the draft
CTG for the development of the control
specifications of SOCMI batch
processes. Emissions must be controlled
using condensers, absorbers, adsorbers,
thermal destruction systems, flares,
thermal incinerators, or catalytic
incinerators. In determining the
applicability of the control requirements
of the rule, owners or operators must
determine the actual average flow rates
for vent streams. If the actual average
vent stream flow rate (standard cubic
feet per minute) is below the
applicability flow rate value calculated
using the RACT flow rate equations
(specific to volatility), the VOC from a
process vent must be controlled with a
reduction efficiency of 90 percent (or
down to a VOC concentration of no
more than 20 parts per million volume).
Sources are exempted from emission
controls if the annual VOC emissions
are less than 500 pounds for individual
batch operations or less than 30,000
pounds for a batch process train. The
owner or operator must keep records of
average flow rates during testing periods
and annual VOC mass emission rates.
Compliance with this rule is required by
March 15, 1996.

The IEPA has determined there are 15
affected facilities in the Chicago ozone
nonattainment area and 3 affected
facilities in the Metro-East St. Louis
0zone nonattainment area. The EPA
accepts the emission reductions claimed
for these facilities.

It should be noted that the State,
during discussions with the EPA, has
raised the point that a significant
additional VOC emission reduction may
be claimed for this source category. In
the earlier submittals, the State
indicated a significant emission
reduction of 9.39 tons per day for an
alcohol stripper unit at the Stepan
Company’s Millsdale facility (Chicago
ozone nonattainment area) (permit/
source number 78030038087). The State
and EPA are working with the affected
company to determine the exact timing
of the emission reduction. If it is
ultimately determined that the emission
reduction occurred after 1990, the State
will seek the correction of the ROP plan
to credit this emission reduction in the
post-1996 ROP plans.

ii. IWTF

The State is claiming emission
reduction from the NESHAP for this
source category, 40 CFR part 63, subpart
G, promulgated April 22, 1994 (59 FR
19468). The State’s emission reduction
estimates for this rule are adequately
documented and acceptable. It should
be noted, however, that the IEPA is still
expected to develop a State rule for this
source category to implement RACT. If
a RACT level rule is adopted and
implemented in the near future, the
State may claim additional emission
reduction credits for this source
category in the post-1996 ROP plans.

iii. VOL Storage

On November 30, 1994, the IEPA
submitted an adopted rule and
supporting information for the control
of VOC emissions at VOL storage
operations in the Chicago and Metro-
East St. Louis ozone nonattainment
areas. The EPA approved this rule on
August 8, 1996 (61 FR 41339).

The VOL storage emission control
requirements apply to facilities storing
VOLs with vapor pressures of 0.75
pounds per square inch absolute (psia)
or greater (facilities storing VOLs with
vapor pressures equal to or exceeding
0.5 psia must keep records of VOLs
stored including VOL vapor pressures)
in any storage tank of 40,000 gallons
capacity or greater. The rule does not
apply to vessels storing petroleum
liquids, which are covered under other
rules.

For fixed roof tanks, the VOL storage
rule requires the installation of internal
floating roofs with foam or liquid-filled
seals and secondary seals to close the
gap between the tank’s inner wall and
the floating roof. These controls must be
implemented by March 15, 1996.

External floating roof tanks must be
equipped with primary and secondary

seals before March 15, 2004, or at the
time of the next tank cleaning,
whichever comes first.

For internal floating roof tanks, the
internal floating roofs must be equipped
with primary and secondary seals before
March 15, 2004, or at the time of the
next tank cleaning, whichever comes
first.

Sources may also use closed vent
systems and emission control devices
provided the emission control systems
are operated with no detectable
emissions or monitored VOC
concentrations above 500 parts per
million above background levels.
Control devices must be operated to
reduce VOC emissions by at least 95
percent. Storage vessels of 40,000
gallons or greater storage capacity that
store VOLs with a maximum true vapor
pressure equal to or greater than 11.1
psia must be equipped with a closed
vent system and emission control device
with emission control efficiency equal
to or greater than 95 percent.

Recognizing that only fixed roof tanks
would be required to implement
emission controls by the end of 1996,
the IEPA claimed emission reductions
for only these types of tanks. The
emission reduction estimates are
adequately documented and acceptable.

iv. Plastic Parts Coating

On May 5, 1995, the IEPA submitted
an adopted rule for the control of VOC
emissions from automotive/
transportation and business machine
plastic parts coating operations in the
Chicago and Metro-East St. Louis ozone
nonattainment areas (no applicable
sources exist in the Metro-East St. Louis
area). The EPA approved this rule on
October 25, 1995 (60 FR 54807).

The rule specifies the VOC content
limits for various types of coating
distinguishing between coating of
automotive/transportation plastic parts
and business machine plastic parts (see
60 FR 54808). Sources may also choose
to use add-on control devices which
achieve equivalent emission reductions.
Compliance with this rule must be met
by March 15, 1996. The emission
reductions claimed for this source
category are adequately documented
and acceptable.

v. Lithographic Printing

Using EPA’s September, 1993 draft
CTG for this source category, the IEPA
developed a regulation establishing
VOC content limits, emission control
requirements, and required work
practices for this source category. The
State’s rule includes limitations on the
VOC content of fountain solutions and
cleaning solutions. The rule also
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provides for the use of afterburners and
other emission control devices for heat
set web offset lithographic printing
operations. The rule establishes
recordkeeping, testing, and reporting
requirements as well as work-practice
requirements, such as a requirement for
the storage of cleaning materials and
spent cleaning solutions in air-tight
containers.

The rule is applicable to all
lithographic printing lines at a facility if
the VOC emissions, in total, from the
lithographic printing lines exceed 45.5
kilograms per day or 100 pounds per
day. The rule also applies to facilities
with heat set web offset printing lines if
the maximum theoretical emissions of
VOC, in total, ever exceed 90.7
megagrams per year or 100 tons per
year. Compliance with the rule is
required by March 15, 1996. The EPA
approved this rule on November 8, 1995
(60 FR 56238).

The IEPA has determined that 113
facilities in the Chicago ozone
nonattainment area will be affected by
the rule, with 49 facilities likely to
require new emission controls. Only one
facility in the Metro-East St. Louis area
is expected be affected by the rule, with
no anticipated reduction in VOC
emissions. Emission reduction credits
for the Chicago facilities were calculated
using the emission reduction factors for
add-on controls, fountain solution
reformulation or process modification,
and cleaning solution reformulation
provided for model plants in the
September 1993 draft CTG. The
emissions reduction credit claimed is
adequately documented and acceptable.

vi. Automobile Refinishing

The EPA, on the behalf of the IEPA,
contracted with Midwest Research
Institute (MRI) to conduct a study of the
motor vehicle refinishing industry in
the Chicago and Metro-East St. Louis
0zone nonattainment areas. This study
included an estimate of the 1990 base
year emissions and the study report
recommended emission control
strategies and possible resultant
emission reductions. The study
concluded that approximately 1,463
refinishing shops are located in the
Chicago ozone nonattainment area, and
107 are located in the Metro-East St.
Louis ozone nonattainment area.

Based on the study, review of similar
regulations developed by the California
Air Resources Board, and discussions
with local automobile refinishing
representatives, the IEPA adopted the
following coating VOC content limits
(pounds VOC per gallon of coating,
minus water and exempt compounds):

Pretreatment Wash Primer.............cccccceene 6.5
Precoat.......cccccvvviiiiiiiiii e 55
Primer/Primer Surfacer Coating.................. 4.8
Primer Sealer.........cccooveviiiiiiiiiecee 4.6
Topcoat SYStEM.........evveveiiiiiiiieieeee e 5.
Basecoat/Clearcoat.........ccccovvveiieniiinieennne. 5.0
Three or Four Stage Topcoat

SYSIEIM i 5.2
Specialty Coatings .........ccceerveeeiiieesiiieennins 7.0
Anti-Glare/Safety Coating .........ccccccvvevivvnenne 7.

In addition to these VOC content
limits, the regulation also establishes
VOC content limits for surface
preparation/cleaning products (6.5
pounds VOC per gallon of plastic parts
cleaning compounds and 1.4 pounds of
VOC per gallon of other surface
cleaning/preparation products). The
rule also requires the use of gun
cleaners designed to minimize solvent
evaporation during the cleaning,
rinsing, and draining operations with
recirculation of solvent during the
cleaning operation and collection of
spent solvent. Spent and fresh solvent
must be stored in closed containers.
Coating application must be done using
High Volume, Low Pressure guns or
electrostatic application systems. As an
alternative to the VOC content limits, a
facility may use add-on control systems,
such as incinerators or carbon
adsorbers, which would reduce VOC
emissions by at least 90 percent.
Facilities that use less than 20 gallons
of coatings per year total are exempted
from the coating application and gun
cleaner equipment requirements.

Refinishing facilities are required to
keep monthly records of coating
purchases and the VOC contents of
these coatings. Facilities are also
required to use coatings in accordance
with the coating manufacturer’s
specifications. Compliance with the rule
must be met by March 15, 1996. The
EPA approved the rule on July 25, 1996
(61 FR 38577). The emission reduction
estimates for this rule are adequately
documented and acceptable.

d. Coke Oven NESHAP. The coke
oven NESHAP, 40 CFR part 63, subpart
L, promulgated on October 27, 1993 (58
FR 57911), control emissions from coke
oven doors, off-takes, lids, and charging.
The emission control requirements of
the rule must be met by the end of 1995.
The emission reduction estimates are
adequately documented and acceptable.

e. Hazardous Organic NESHAP—
SOCMI. The SOCMI NESHAP, 40 CFR
part 63, subpart F, promulgated April
22,1994, (59 FR 19454) affects
processes which produce one or more of
the 396 designated SOCMI chemicals
using one or more designated HAPSs as
a reactant or producing HAPs as a
byproduct or co-product. Under EPA
policy memorandum, ““Credit Toward

the 15 Percent Rate-Of-Progress
Reductions from Federal Measures,”
May 6, 1993, 5 percent emission
reduction from 1990 base line levels can
be claimed from this rule. The State’s
emission reduction estimates are
acceptable.

f. TSDF RACT (RCRA) Phase | and II.
Under RCRA, EPA is taking action to
control VOC emissions in three phases.
Phase | regulations were promulgated by
the EPA in June 1990 and became
effective in December 1990. Phase Il
regulations were promulgated on
December 6, 1994. The effective date for
the Phase Il regulations were suspended
until December 6, 1996 (See 61 FR
59932, November 25, 1996). The Phase
Il compliance date is December 8, 1997.
Although final compliance with the
Phase Il regulation will occur after
November 15, 1996, States can take
emission reduction credit for Phase |1
TSDF regulations toward the 15 percent
ROP plan pursuant to EPA policy
memorandum, “Credit Toward the 15
Percent Rate-Of-Progress Reductions
from Federal Measures,” May 6, 1993.
Ilinois’ emission reduction estimates
for these federal rules are acceptable.

g. Marine Vessel Loading Controls.
The State’s rule requires a 95 percent
reduction in VOC emissions resulting
from the loading of gasoline and crude
oil into marine vessels at all marine
terminals in the Chicago and Metro-East
St. Louis ozone nonattainment areas
which load gasoline or crude oil into
tank ships and barges. The rule applies
between May 1 and September 30 each
year beginning in 1996, and requires
that vessel cargo compartments be
closed to the atmosphere during loading
using: (1) Devices to protect tanks from
underpressurization and
overpressurization; (2) level-monitoring
and alarm systems designed to prevent
overfilling; and (3) devices for cargo
gauging and sampling. VOC capture
must be achieved with either (1) a
vacuume-assisted vapor collection
system, or (2) certification of vessel
vapor-tightness. Piping used in the
transfer of gasoline or crude oil must be
maintained and operated to prevent
visible liquid leaks, significant odors,
and visible fumes. Owners and
operators must use leak inspection
procedures similar to those used at
petroleum refineries.

Based on IEPA’s records, there are
five affected facilities in the Chicago
0zone nonattainment area and six
affected facilities in the Metro-East St.
Louis ozone nonattainment area. To
calculate VOC emission reduction for
this source category, the IEPA assumed
that vapor recovery and emissions
control systems can reduce VOC
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emissions by 90 percent. The rule was
adopted on October 20, 1994, and was
approved by the EPA on April 3, 1995
(60 FR 16801). The emission reduction
credits claimed are adequately
documented and acceptable.

h. Tightening of RACT Standards and
Cutoffs. Based on an April 1993,
Science Applications International
Corporation (SAIC) report titled,
“Technical Document for Reasonably
Available Control Technology for
Ilinois to Assist in Achieving 15
Percent Reduction in Ozone
Nonattainment Areas,” the IEPA
determined that the VOC content limits
for coatings could be lowered for the
following source categories:

a. Automobile/Truck Coating

b. Paper Coating

c. Fabric Coating

d. Metal Furniture Coating

e. Flexographic/Rotogravure Printing

f. Miscellaneous Surface Coating

g. Can Coating

h. Metal Coil Coating

I. Vinyl Coating

j. Miscellaneous Metal Coating

k. Large Appliance Coating.

After further consideration, the IEPA
determined that no additional
tightening of existing coating VOC
content limits could be justified at this
time for automobile/truck coating and
flexographic/rotogravure printing.

The State’s tightened RACT coating
limits are similar to those used in the
South Coast Air Quality Management
District of California. The tightened
limits were adopted by the Illinois
Pollution Control Board on April 20,
1995, and were approved by EPA on
February 13, 1996 (61 FR 5511). The
tightened SOCMI air oxidation
requirements were adopted on October
20, 1994, and were approved by EPA on
September 27, 1995 (60 FR 49770). The
15 percent ROP documentation
indicates that by November 15, 1996, an
estimated 8.00 tons VOC/day emission
reduction has occurred from sources
covered under the tightened RACT
coating limit rule, and 4.05 tons VOC/
day emission reduction has occurred
from sources covered under the
tightened SOCMI air oxidation rule. The
emission reductions claimed are
acceptable.

i. Plant Shut-downs. Facilities or
plant units which have been shut-down
since 1990 were identified through: (1)
Facility responses to permit renewals;
(2) responses to Annual Emission
Report (AER) requests; (3) direct field
inspections; and (4) requests from the
facilities themselves to have their source
permits withdrawn due to shut-down.
Facility closings and emission
reductions were verified through review

of Emission Inventory System (EIS)
records, permit file data, and field
reports.

To further support the estimated
emission reductions, the IEPA has
provided the EPA with a list of closed
facilities. The IEPA maintains a plant
shut-down file which documents the
methods of verification.

The shut-down credits were
calculated using 1990 emissions
projected to 1996 using the Emissions
Growth Assessment System (EGAS)
growth factors for specific source units.
The projected 1996 emissions were used
because these emissions had already
been built into the projected 1996
emissions used to calculate the emission
targets under the ROP plans.

Emission reductions from the plant
shut-downs are made permanent
through the closing of source permits
and, therefore, are acceptable. The
source permits for these facilities will
not be reissued by the IEPA. If these
sources wish to restart, they will have
to go through new source review and
will be controlled through new source
emission control requirements.

j. Improved Rule Effectiveness.
Illinois’ Title V program, the CAAPP,
covers most source facilities in the two
ozone nonattainment areas. The IEPA
submitted the CAAPP to the EPA in
November 1993, and the EPA gave the
program interim approval on March 7,
1995 (60 FR 12478). The program
became effective in 1996.

A primary emphasis of the CAAPP is
rigorous recordkeeping, reporting, and
monitoring. The CAAPP regulations
include recordkeeping, reporting, and
monitoring requirements not covered
under existing regulations or
emphasizes existing regulations for such
requirements. Sources must submit
progress reports to the IEPA at a
minimum of every 6 months and the
permittees must certify no less
frequently than annually that the
facilities are in compliance with the
permit requirements. Source owners or
operators must also promptly report any
deviances from permit conditions to the
IEPA. The CAAPP requirements contain
significant civil and criminal penalties
for source owners or operators failing to
comply with the permit requirements,
including the recordkeeping, reporting,
and monitoring requirements.

The IEPA used EPA’s rule
effectiveness evaluation questionnaire,
and, based on the requirements of the
CAAPP regulations, determined that the
CAAPP requirements should lead to a
rule effectiveness of 95 percent for all
source facilities covered by the CAAPP.
The IEPA determined the VOC emission
reduction credit for this rule

effectiveness improvement by
considering the “current” rule
effectiveness for each facility or source
category used to develop the 1990 base
year emissions inventory (80 percent for
most facilities, with some facilities
starting at 92 percent based on prior
study results). The IEPA documented
the rule effectiveness improvement
findings in a report titled “Impact of
CAAPP on Inventory RE.”

In comments on a draft version of the
ROP plan, the EPA indicated to the
IEPA that recent changes in Title V
requirements and guidelines to allow
more source flexibility could jeopardize
the anticipated improvement in rule
effectiveness, particularly since some of
the changes in EPA policy could relax
compliance monitoring (the increased
flexibility would allow sources to
switch from enhanced monitoring
procedures to less stringent compliance
assurance monitoring procedures). The
IEPA, however, views this increased
source flexibility as having minimal
impact on the rule effectiveness to be
obtained from the CAAPP. It is pointed
out that the EPA engineers who are
technically supporting the compliance
assurance monitoring procedures in
EPA’s revised Title V policy agree with
a rule effectiveness estimate of 95
percent. The EPA agrees with this view
and accepts the estimated emission
reduction claimed.

k. HAP Early Reduction Program. This
program, promulgated on November 21,
1994 (59 FR 59924), allows an existing
source subject to an applicable section
112(d) standard to be granted a 6-year
compliance extension upon
commitment by the owner or operator of
the source that the source has achieved
a reduction of 90 percent or more of
HAP by 1994. Emission reductions are
determined by comparing the post-
control emissions with verifiable and
actual emissions in a base year not
earlier than 1987, except that 1985 or
1986 may be used as a base year if the
emissions data are based on information
received before November 15, 1990. In
the Metro-East St. Louis nonattainment
area, only one applicable facility has
committed to the early reduction
program. Under the program, such
commitments are federally enforceable.
The reduction in VOC from this facility
due to the program, therefore, is
creditable.

3. Area Sources

a. Stage Il Vapor Recovery. On August
13, 1992, Illinois adopted Stage Il vapor
recovery rules, which require the return
of gasoline vapors to underground
storage tanks during automobile
refueling. Full phase-in of the
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requirements occurred on November 1,
1994. EPA approved these rules on
January 12, 1993 (58 FR 3841).

The IEPA has monitored the
effectiveness of the Stage Il regulations
and the status of service station
compliance. The Stage Il controls have
been established at most service stations
in the Chicago nonattainment area and
have been certified to reduce VOC
emissions by at least 95 percent. The
emission reduction estimates derived
from this observation are acceptable.

b. Architectural Surface Coating. EPA
is in the process of adopting a national
rule applicable to manufacturers of AIM
coatings. EPA proposed this rule on
June 25, 1996 (61 FR 32729). Based on
EPA policy memoranda, the State has
assumed that an emission reduction
credit of 20 percent could be taken for
this source category. Even though the
final rule has not been promulgated, and
the compliance with the rule is not
expected until 1998, the EPA is
allowing States to take credit for 20
percent emission reduction credit for
this source category, relative to 1990
emission levels. See “Credit for the 15
Percent Rate-Of-Progress Plans for
Reductions from the AIM Coating Rule,
March 22, 1995, and ““Update on the
Credit for the 15 Percent Rate-Of-
Progress Plans for Reductions from the
Architectural and Industrial
Maintenance Coatings Rule,” March 7,
1996. The State has calculated emission
reductions for architectural coatings
separate from the traffic marking and
maintenance coating provisions of the
AIM rule. The State’s emission
reduction estimates for architectural
coatings are acceptable.

c. Traffic Marking and Maintenance
Coating. The State has chosen to rely on
the Federal AIM rule (now expected to
be implemented in 1998) for emission
reductions in this source category.
Although EPA policy
memoranda,”’Credit for the 15 Percent
Rate-Of-Progress Plans for Reductions
from the Architectural and Industrial
Maintenance Coating Rule,” March 22,
1995, and “Update on the Credit for the
15 Percent Rate-Of-Progress Plans for
Reductions from the Architectural and
Industrial Maintenance Coatings Rule,”
March 7, 1996, indicated that the State
can assume a 20 percent emission
reduction for this source category, the
State notes that a more appropriate
method for determining the emission
reduction for traffic marking and
maintenance coatings would involve
consideration of the VOC content limit
(150 grams VOC/liter coating) proposed
in EPA’s draft AIM rule. Data supplied
by the Illinois Department of
Transportation indicates that the

median VOC content in traffic/
maintenance coatings in the State of
Ilinois in 1990 was 413 grams/liter
coating (this median VOC content level
is assumed to apply to both ozone
nonattainment areas in the State).
Comparing the proposed limit to this
median VOC content level indicates that
a 63.7 percent reduction in VOC
emissions would occur if the proposed
VOC content limit were attained. This
leads to VOC reduction estimates of 3.73
TPD for the Chicago area and 0.62 TPD
for the Metro-East St. Louis area. These
estimates are acceptable.

d. Underground Gasoline Storage
Tank Breathing Controls. The State rule,
adopted by the State on September 15,
1994, requires the installation of
Pressure/Vacuum relief-control valves
(P/V valves) on gasoline storage tank
vents by March 15, 1995. The P/V
valves must remain closed against tank
pressures of at least 3.5 inches water
column and tank vacuums of at least 6
inches water column. Gasoline storage
tank owners must maintain records of
malfunctions and repairs and must
register installation of the P/V valves
with the IEPA prior to March 15, 1995.
The P/V valves must be tested annually
and the owners must keep records of the
tests. EPA approved this rule on March
23,1995 (60 FR 15233).

The IEPA estimates that this rule will
reduce gasoline breathing emissions by
90 percent. This emission reduction
estimate is acceptable as are the
emission reduction credits claimed for
the Chicago and Metro-East St. Louis
areas.

e. Consumer and Commercial
Solvents. The March 23, 1995 Federal
Register contained EPA'’s list of affected
product categories and schedule for
regulation of consumer and commercial
solvent contents as required by section
183(e) of the Act. The EPA intends to
regulate the solvent contents in 24
product categories. The Federal Register
action states that the EPA expects the
regulation to achieve a 25 percent
reduction in VOC emissions from the
regulated product categories. This
regulation was scheduled to be
promulgated in 1996. Under EPA policy
memorandum “‘Regulatory Schedule for
Consumer and Commercial Products
under Section 183(e) of the Clean Air
Act,” June 22, 1995, EPA will grant an
emission reduction credit for this source
category even though emission
reductions are not expected to occur
until after 1996.

The IEPA cites an EPA study which
states that the best estimate of VOC
emissions for consumer and commercial
products is 8.03 pounds per person per
year. The study further states that the

Federal regulation of consumer and
commercial product solvents is
expected to reduce these emissions by 1
pound per person per year. Using the
1996 projected populations and the ratio
of 6.3 pounds VOC per person per year
used for this source category in the 1990
base year emissions inventory to the
8.03 pounds per person per year
specified in the EPA study, the IEPA has
determined that the Federal rule gives
an 8.10 tons VOC per day reduction in
the Chicago ozone nonattainment area
and a 0.58 tons VOC per day reduction
in the Metro-East St. Louis ozone
nonattainment area. The emission
reduction credits are acceptable.

I11. EPA Rulemaking Action

The EPA is approving, through direct
final rulemaking action, Illinois’ 15
percent ROP and 3 percent contingency
plan SIP revisions for the Chicago and
Metro-East St. Louis ozone
nonattainment areas, and the Metro-East
St. Louis TCM work trip reductions;
transit improvements; and traffic flow
improvements.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
written comments. However, in a
separate document in this Federal
Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical written
comments be filed. This action will be
effective on September 12, 1997 unless,
by August 13, 1997, adverse or critical
written comments on the approval are
received.

If the EPA receives adverse written
comments, the approval will be
withdrawn before the effective date by
publishing a subsequent rulemaking
that will withdraw the final action. All
public written comments received will
be addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If the effective date is
delayed, timely notice will be published
in the Federal Register.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.
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IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
sections 603 and 604. Alternatively,
EPA may certify that the rule will not
have a significant impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller

General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 12, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone.

Dated: July 2, 1997.
Jerri-Anne Garl,

Acting Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart O—lllinois

2. Section 52.726 is amended by
adding paragraphs (p), (q) and (r) to read
as follows:

§52.726 Control strategy: Ozone.

* * * * *

(p) On November 15, 1993, Illinois
submitted 15 percent rate-of-progress
and 3 percent contingency plans for the
Chicago ozone nonattainment area as a
requested revision to the Illinois State
Implementation Plan. These plans
satisfy sections 182(b)(1), 172(c)(9), and
182(c)(9) of the Clean Air Act, as
amended in 1990.

(a) Approval—On November 15, 1993,
Illinois submitted 15 percent rate-of-
progress and 3 percent contingency
plans for the Metro-East St. Louis ozone
nonattainment area as a requested
revision to the Illinois State
Implementation Plan. These plans
satisfy sections 182(b)(1) and 172(c)(9)
of the Clean Air Act, as amended in
1990.

(r) Approval—On November 15, 1993,
Ilinois submitted the following
transportation control measures as part
of the 15 percent rate-of-progress and 3
percent contingency plans for the
Metro-East ozone nonattainment area:
work trip reductions; transit
improvements; and traffic flow
improvements.

[FR Doc. 97-18403 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MA014-01-7195; A—1-FRL-5847-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Massachusetts;
Enhanced Motor Vehicle Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: EPA is granting conditional
interim approval of a State
Implementation Plan (SIP) revision
submitted by Massachusetts. This
revision establishes and requires the
implementation of an enhanced
inspection and maintenance (I/M)
program statewide in Massachusetts.
The intended effect of this action is to
conditionally approve the
Commonwealth’s proposed enhanced
I/M program for an interim period to
last 18 months, based upon the
Commonwealth’s good faith estimate of
the program’s performance. This action
is being taken under section 110 of the
Clean Air Act and section 348 of the
National Highway Systems Designation
Act.

EFFECTIVE DATE: This final rule is
effective on August 13, 1997.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours, by appointment at the
Office of Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA; Air and Radiation
Docket and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW., (LE-131), Washington,
DC 20460; Division of Air Quality
Control, Department of Environmental
Protection, One Winter Street, 8th Floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Peter Hagerty, by telephone at: (617)
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565-3571, or at the above EPA Region
| address.

SUPPLEMENTARY INFORMATION:
l. Table of Contents

|. Table of Contents
1. Background
111. Public Comments/Response to Comments
1V. Final Rulemaking Action
V. Conditional Interim Approval
V1. Further Requirements for Permanent I/M
SIP Approval
VII. Administrative Requirements
A. Executive Order 12866
B. Regulatory Flexibility Act
C. Unfunded Mandates Act
D. Submission to Congress & the General
Accounting Office
E. Petitions for Judicial Review

I1. Background

On January 30, 1997 (62 FR 4505),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Massachusetts. The
NPR proposed conditional interim
approval of Massachusetts’ enhanced
inspection and maintenance program,
submitted to satisfy the applicable
requirements of both the Clean Air Act
(CAA) and the National Highway
Systems Designation Act (NHSDA). The
formal SIP revision was submitted by
the Massachusetts Department of
Environmental Protection on March 27,
1996. Supplemental information was
submitted by letters dated September
17, 1996, November 21, 1996, and
November 27, 1996.

The NHSDA directs EPA to grant
interim approval for a period of 18
months to approvable I/M submittals
under this Act. The NHSDA also directs
EPA and the states to review the interim
program results at the end of that 18-
month period, and to make a
determination as to the effectiveness of
the interim program. Following this
demonstration, EPA will adjust any
credit claims made by the state in its
good faith effort, to reflect the emissions
reductions actually measured by the
state during the program evaluation
period. The NHSDA is clear that the
interim approval shall last for only 18
months, and that the program
evaluation is due to EPA at the end of
that period. Therefore, EPA believes
Congress intended for these programs to
start up as soon as possible, which EPA
believes should be on or before
November 15, 1997, so that at least six
months of operational program data can
be collected to evaluate the interim
programs. EPA believes that in setting
such a strict timetable for program
evaluations under the NHSDA, Congress
recognized and attempted to mitigate
any further delay with the start-up of
these programs. If the Commonwealth

fails to start its program according to
this schedule, this conditional interim
approval granted under the provisions
of the NHSDA will convert to a
disapproval after a finding letter is sent
to the state. Unlike the other specified
conditions of this rulemaking, which are
explicit conditions under section
110(k)(4) of the CAA and which will
trigger an automatic disapproval should
the Commonwealth fail to meet its
commitments, the start date provision
will only trigger a disapproval upon
EPA’s notification to the
Commonwealth by letter that the start
date has been missed. This letter will
not only notify the Commonwealth that
this rulemaking action has been
converted to a disapproval, but also that
the sanctions clock associated with this
disapproval has been triggered as a
result of this failure. Because the start
date condition is not imposed pursuant
to a commitment to correct a deficient
SIP under section 110(k)(4), EPA does
not believe it is necessary to have the
SIP approval convert to a disapproval
automatically if the start date is missed.
EPA is imposing the start date condition
under its general SIP approval authority
of section 110(k)(3), which does not
require automatic conversion.

EPA recognizes Massachusetts’ intent
to start-up the program on or prior to
November 15, 1997, but no later than
January 1, 1998. The program evaluation
to be used by the state during the 18-
month interim period must be
acceptable to EPA. The Environmental
Council of States (ECOS) group has
developed such a program evaluation
process which includes both qualitative
and quantitative measures, and this
process has been deemed acceptable to
EPA. The core requirement for the
guantitative measure is that a mass
emission transient test (METT) be
performed on 0.1% of the subject fleet,
as required by the I/M Rule at 40 CFR
51.353 and 366. EPA believes METT
evaluation testing is not precluded by
the NHSDA, and therefore, is still
required to be performed by states
implementing I/M programs under the
NHSDA and the CAA.

As per the NHSDA requirements, this
conditional interim rulemaking will
expire on February 16, 1999. A full
approval of Massachusetts’ final I/M SIP
revision (which will include the
Commonwealth’s program evaluation
and final adopted state regulations) is
still necessary under section 110 and
under sections 182, 184 and 187 of the
CAA. After EPA reviews the
Commonwealth’s submitted program
evaluation and regulations, final
rulemaking on the Commonwealth’s full
SIP revision will occur.

Specific requirements of the
Massachusetts enhanced I/M SIP and
the rationale for EPA’s proposed action
are explained in the NPR and will not
be restated here.

I11. Public Comments/Response to
Comments

No public comments were received
with regard to this document during the
comment period.

IV. Final Rulemaking Action

EPA is conditionally approving the
enhanced I/M program as a revision to
the Massachusetts SIP, based upon
certain conditions. This conditional
approval satisfies the requirements of
section 182(c)(3) and the NHSDA for an
enhanced I/M program. EPA also
clarifies its proposal to approve the SIP
under section 110 as well. For the
purposes of strengthening the SIP, EPA
is also giving a limited approval under
section 110 if the state fulfills all of its
commitments within 12 months of this
final rulemaking. This limited approval
under section 110 will not expire at the
end of the 18 month interim period.
Thus, although an approved I/M SIP
satisfying the requirements of section
182(c)(3) may no longer be in place after
the termination of the interim SIP
approval period provided by the
NHSDA, this program will remain a part
of the federally enforceable SIP.

Should the Commonwealth fail to
fulfill the conditions, other than the
start date condition which will be
treated as described above, by the
deadlines contained in each condition,
the latest of which is no more than one
year after the date of EPA’s final interim
approval action, this conditional,
interim approval will convert to a
disapproval pursuant to CAA section
110(k)(4). In that event, EPA would
issue a letter to notify the
Commonwealth that the conditions had
not been met and that the approval had
converted to a disapproval starting the
sanctions clock.

V. Conditional Interim Approval

Under the terms of EPA’s January 30,
1997 proposed interim conditional
approval rulemaking, the
Commonwealth was required to make
commitments (within 30 days) to
remedy major deficiencies with the I/M
program SIP (as specified in the NPR),
within twelve months of final interim
approval. On March 3, 1997,
Massachusetts submitted a letter from
David B. Struhs, Commissioner of the
Massachusetts Department of
Environmental Protection, to EPA
committing to satisfy the major
deficiencies cited in the NPR, by dates
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certain specified in the letter. Since EPA
is in receipt of the Commonwealth’s
commitments, EPA is today taking final
conditional approval action upon the
Massachusetts I/M SIP, under section
110 of the CAA. As discussed in detail
later in this document, this approval is
being granted on an interim basis, for an
18-month period under authority of the
NHSDA.

The conditions for approvability of
the SIP as described in the proposal are
as follows:

(1) The Commonwealth, must revise
and submit to EPA, by April 1, 1997, a
complete revised 15% plan utilizing
appropriate I/M waiver, compliance
rates, test type and the phase-in
emission standards which will be used
in November 1997 (i.e. ASM2 emission
credits with phase in cut points.) This
submittal was made on March 30, 1997
and is being proposed for interim
approval elsewhere in today’s Federal
Register. Therefore, Massachusetts has
met this condition.

(2) The time extension program as
described and committed to in the
March 3, 1997 letter from Massachusetts
must be further defined to meet the
requirements of 51.360 (Waivers and
Compliance via Diagnostic Inspection)
and must be submitted to EPA as a SIP
revision by a date no later than one year
after the effective date of this interim
approval. Another program which meets
the requirements of 40 CFR 51.360 and
provides for no more than a 1% waiver
rate would also be approvable.

(3) Other major deficiencies as
outlined in the proposal must also be
corrected to achieve the requirements of
40 CFR 51.351 (Enhanced IM
Performance Standard), 51.354
(Adequate Tools and Resources),
§51.357 (Test Procedures and
Standards), §51.359 (Quality Control),
and §51.363 (Quality Assurance). The
Commonwealth, in a letter dated March
3, 1997 committed to correct these
deficiencies by a date certain within one
year of conditional interim approval by
EPA.

The preamble to the NPR under
Section Ill. ““Discussion for Rulemaking
Action” paragraph (2) inadvertently
listed Motorist Compliance Enforcement
under 40 CFR 51.361 as a major
deficiency. See 62 FR at 4513, col. 2,
(Jan. 30, 1997). As discussed in the
section by section analysis in the
proposal earlier in the preamble,
Massachusetts addressed the major
problem under section 51.361 in a letter
dated November 27, 1996 by revising
the compliance rate to 96% rather than
98%. See 62 FR at 4511, col. 3. Under
the Proposed Action in the NPR, this
section is correctly not listed as a major

deficiency. See 62 FR at 4514 col. 1.
Massachusetts must submit additional
information for §51.361 prior to final
action on this program, as specified in
de minimus condition #4, below.

In addition to the above conditions,
the Commonwealth must correct several
minor, or de minimus, deficiencies
related to CAA requirements for
enhanced I/M described below.
Although satisfaction of these
deficiencies does not affect the
conditional interim approval status of
the Commonwealth’s rulemaking, these
deficiencies must be corrected in the
final I/M SIP revision, to be submitted
at the end of the 18-month interim
period:

(1) The SIP lacks a detailed
description of the program evaluation
element as required under 40 CFR
51.353;

(2) The SIP lacks a detailed
description of the test frequency and
convenience element required under 40
CFR 51.355;

(3) The SIP lacks a detailed
description of the number and types of
vehicles included in the program as
required under 40 CFR 51.356;

(4) The SIP lacks detailed information
concerning the enforcement process,
and a commitment to a compliance rate
to be maintained in practice required
under 40 CFR 51.361;

(5) The SIP lacks the details of the
enforcement oversight program
including quality control and quality
assurance procedures to be used to
insure the effective overall performance
of the enforcement system as required
under 40 CFR 51.362;

(6) The SIP lacks a detailed
description of procedures for
enforcement against contractors,
stations and inspectors as required
under 40 CFR 51.364;

(7) The SIP lacks a detailed
description of data analysis and
reporting provisions as required under
40 CFR 51.366;

(8) The SIP lacks a public awareness
plan as required by 40 CFR 51.368; and

(9) The SIP lacks provisions for
notifying motorists of required recalls
prior to inspection of the vehicle as
required by 40 CFR 51.370.

VI. Further Requirements for
Permanent I/M SIP Approval

This approval is being granted on an
interim basis for a period of 18 months,
under the authority of section 348 of the
National Highway Systems Designation
Act of 1995. At the end of this period,
the approval will lapse. At that time,
EPA must take final rulemaking action
upon the Commonwealth’s SIP, under
the authority of section 110 of the Clean

Air Act. Final approval of the
Commonwealth’s plan will be granted
based upon the following criteria:

(1) The Commonwealth has complied
with all the conditions of its
commitment to EPA,;

(2) EPA’s review of the
Commonwealth’s program evaluation
confirms that the appropriate amount of
program credit was claimed by the
Commonwealth and achieved with the
interim program;

(3) Final program regulations are
submitted to EPA; and

(4) The Commonwealth’s I/M program
meets all of the requirements of EPA’s
I/M rule, including those de minimis
deficiencies identified in the January 30,
1997 proposal (62 FR 4505) and this
rule as minor for purposes of interim
approval.

VII. Administrative Requirements

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
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the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the CAA, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet any commitment, it will
not affect any existing state
requirements applicable to small
entities. Federal disapproval of the state
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.

Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does its substitute a new federal
requirement.

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 12,
1997.

Filing a petition for reconsideration
by the Administrator of this final rule to
conditionally approve the
Massachusetts I/M SIP, on an interim
basis, does not affect the finality of this
rule for the purposes of judicial review,
nor does it extend the time within
which a petition for judicial review may
be filed, and shall not postpone the
effectiveness of such rule or action. This
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2) of the Clean Air
Act.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: May 14, 1997.
John P. DeVillars,
Regional Administrator, Region I.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(114) to read as
follows:

§52.1120 Identification of plan.
* * * * *
c * X *

(114) The Commonwealth of
Massachusetts’ March 27, 1996
submittal for an enhanced motor vehicle
inspection and maintenance (I/M)
program, as amended on June 27, 1996

and July 29, 1996, and November 1,
1996, is conditionally approved based
on certain contingencies, for an interim
period to last eighteen months. If the
Commonwealth fails to start its program
according to schedule, or by November
15, 1997 at the latest, this conditional
approval will convert to a disapproval
after EPA sends a letter to the state. If
the Commonwealth fails to satisfy the
following conditions within 12 months
of this rulemaking, this conditional
approval will automatically convert to a
disapproval as explained under section
110(k) of the Clean Air Act.

(i) The conditions for approvability
are as follows:

(A) The time extension program as
described and committed to in the
March 3, 1997 letter from Massachusetts
must be further defined and submitted
to EPA as a SIP revision by no later than
one year after the effective date of this
interim approval. Another program
which meets the requirements of 40 CFR
51.360 (Waivers and Compliance via
Diagnostic Inspection) and provides for
no more than a 1% waiver rate would
also be approvable.

(B) Other major deficiencies as
described in the proposal must also be
corrected in 40 CFR 51.351 (Enhanced
I/M Performance Standard), § 51.354
(Adequate Tools and Resources),
§51.357 (Test Procedures and
Standards), §51.359 (Quality Control),
and §51.363 (Quality Assurance). The
Commonwealth, committed in a letter
dated March 3, 1997 to correct these
deficiencies within one year of
conditional interim approval by EPA.

(ii) In addition to the above
conditions for approval, the
Commonwealth must correct several
minor, or de minimus deficiencies
related to CAA requirements for
enhanced I/M. Although satisfaction of
these deficiencies does not affect the
conditional approval status of the
Commonwealth’s rulemaking granted
under the authority of section 110 of the
Clean Air Act, these deficiencies must
be corrected in the final I/M SIP
revision prior to the end of the 18-
month interim period granted under the
National Highway Safety Designation
Act of 1995:

(A) The SIP lacks a detailed
description of the program evaluation
element as required under 40 CFR
51.353;

(B) The SIP lacks a detailed
description of the test frequency and
convenience element required under 40
CFR 51.355;

(C) The SIP lacks a detailed
description of the number and types of
vehicles included in the program as
required under 40 CFR 51.356;
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(D) The SIP lacks a detailed
information concerning the enforcement
process, and a commitment to a
compliance rate to be maintained in
practice required under 40 CFR 51.361.

(E) The SIP lacks the details of the
enforcement oversight program
including quality control and quality
assurance procedures to be used to
insure the effective overall performance
of the enforcement system as required
under 40 CFR 51.362;

(F) The SIP lacks a detailed
description of procedures for
enforcement against contractors,
stations and inspectors as required
under 40 CFR 51.364;

(G) The SIP lacks a detailed
description of data analysis and
reporting provisions as required under
40 CFR 51.366;

(H) The SIP lacks a public awareness
plan as required by 40 CFR 51.368; and

(I) The SIP lacks provisions for
notifying motorists of required recalls
prior to inspection of the vehicle as
required by 40 CFR 51.370.

(iii) EPA is also approving this SIP
revision under section 110(k), for its
strengthening effect on the plan.

[FR Doc. 97-18407 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MA—7197a; FRL-5847-1]

Approval and Promulgation of
Implementation Plans; Massachusetts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA today is approving
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Massachusetts. These
revisions consist of 1990 base year
ozone emission inventories, and
establishment of a Photochemical
Assessment Monitoring System (PAMS)
network.

The inventories were submitted by
the Commonwealth to satisfy a Clean
Air Act (CAA) requirement that States
containing ozone nonattainment areas
submit inventories of actual ozone
precursor emissions in accordance with
guidance from the EPA. The ozone
emission inventories submitted by the
Commonwealth are for the Springfield
serious area, and the Massachusetts
portion of the Boston-Lawrence-
Worcester serious area. The PAMS SIP
revision was submitted to satisfy the

requirements of the CAA and the PAMS
regulations. The intended effect of this
action is to approve as a revision to the
Massachusetts SIP the state’s 1990 base
year ozone emission inventories, and to
approve the PAMS network into the
State’s SIP.

DATES: This action will become effective
on September 12, 1997 unless notice is
received by August 13, 1997 that
adverse or critical comments will be
submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments on this
action should be addressed to Susan
Studlien, Deputy Director, Office of
Ecosystem Protection, Environmental
Protection Agency, Region I, JFK
Federal Building, Boston,
Massachusetts, 02203. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours at the EPA
Region | office, and at the Massachusetts
Department of Environmental
Protection, Division of Air Quality
Control, One Winter Street, 7th Floor,
Boston, Massachusetts, 02108-4746.
Persons interested in examining these
documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

FOR FURTHER INFORMATION CONTACT:
Robert F. McConnell, Air Quality
Planning Group, EPA Region I, JFK
Federal Building, Boston,
Massachusetts, 02203; telephone (617)
565—-9266.

SUPPLEMENTARY INFORMATION:
Massachusetts submitted its 1990 base
year emission inventories of ozone
precursors to the EPA on November 13,
1992. Revisions to the inventories were
received on November 15, 1993,
November 15, 1994, and March 31,
1997. The Commonwealth submitted a
SIP revision establishing a PAMS
network into the State’s overall ambient
air quality monitoring network on
November 15, 1993. This document is
divided into four parts:

I. Background Information

1. Analysis of State Submission

I11. Final Action

IV. Administrative Requirements

I. Background Information
1. Emission Inventory:

Under the CAA as amended in 1990,
States have the responsibility to
inventory emissions contributing to
NAAQS nonattainment, to track these
emissions over time, and to ensure that
control strategies are being implemented
that reduce emissions and move areas
towards attainment. The CAA requires

0zone nonattainment areas designated
as moderate, serious, severe, and
extreme to submit a plan within three
years of 1990 to reduce volatile organic
compound (VOC) emissions by 15
percent within six years after 1990. The
baseline level of emissions, from which
the 15 percent reduction is calculated,
is determined by adjusting the base year
inventory to exclude biogenic emissions
and to exclude certain emission
reductions not creditable towards the 15
percent. The 1990 base year emissions
inventory is the primary inventory from
which the periodic inventory, the
Reasonable Further Progress (RFP)
projection inventory, and the modeling
inventory are derived. Further
information on these inventories and
their purpose can be found in the
“Emission Inventory Requirements for
Ozone State Implementation Plans,”
U.S. Environmental Protection Agency,
Office of Air Quality Planning and
Standards, Research Triangle Park,
North Carolina, March 1991. The base
year inventory may also serve as part of
statewide inventories for purposes of
regional modeling in transport areas.
The base year inventory plays an
important role in modeling
demonstrations for areas classified as
moderate and above.

The air quality planning requirements
for marginal to extreme ozone
nonattainment areas are set out in
section 182(a)-(e) of title | of the CAA.
The EPA has issued a General Preamble
describing the EPA’s preliminary views
on how the agency intends to review
SIP revisions submitted under title | of
the Act, including requirements for the
preparation of the 1990 base year
inventory [see 57 FR 13502 (April 16,
1992) and 57 FR 18070 (April 28,
1992)]. In this action EPA will rely on
the General Preamble’s interpretation of
the CAA, and the reader should refer to
the General Preamble for a more
detailed discussion of the
interpretations of title | advanced in
today’s rule and the supporting
rationale.

Those States containing ozone
nonattainment areas classified as
marginal to extreme are required under
section 182(a)(1) of the CAA to submit
a final, comprehensive, accurate, and
current inventory of actual ozone
season, weekday emissions from all
sources within 2 years of enactment
(November 15, 1992). This inventory is
for calendar year 1990 and is denoted as
the base year inventory. It includes both
anthropogenic and biogenic sources of
volatile organic compound (VOC),
nitrogen oxides (NOx), and carbon
monoxide (CO). The inventory is to
address actual VOC, NOx, and CO
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emissions for the area during a peak
ozone season, which is generally
comprised of the summer months. All
stationary point and area sources, as
well as mobile sources within the
nonattainment area, are to be included
in the compilation. Available guidance
for preparing emission inventories is
provided in the General Preamble (57
FR 13498 (April 16, 1992)).

2. PAMS Network

On November 15, 1993, the
Massachusetts Department of
Environmental Protection (DEP)
submitted to the EPA a SIP revision
incorporating PAMS into the ambient
air quality monitoring network of State
or Local Air Monitoring Stations
(SLAMS) and National Air Monitoring
Stations (NAMS). The Commonwealth
will establish and maintain PAMS as
part of its overall ambient air quality
monitoring network.

Section 182(c)(1) of the CAA and the
General Preamble (57 FR 13515) require
that the EPA promulgate rules for
enhanced monitoring of ozone, NOx,
and VOCs no later than 18 months after
the date of the enactment of the Act.
These rules will provide a mechanism
for obtaining more comprehensive and
representative data on ozone air
pollution in areas designated
nonattainment and classified as serious,
severe, or extreme.

The final PAMS rule was promulgated
by the EPA on February 12, 1993 (58 FR
8452). Section 58.40(a) of the revised
rule requires the State to submit a
PAMS network description, including a
schedule for implementation, to the
Administrator within six months after
promulgation or by August 12, 1993.
Further, § 58.20(f) requires the State to
provide for the establishment and
maintenance of a PAMS network within
nine months after promulgation of the
final rule or by November 12, 1993.

On December 30, 1993, the
Massachusetts DEP submitted a PAMS
network description. The EPA sent the
Commonwealth a letter on May 17, 1994
finding the submittal administratively
complete. This submittal was reviewed
and approved on July 21, 1994 by the
EPA and was judged to satisfy the
requirements of section 58.40(a). Since
network descriptions may change
annually, they are not part of the SIP as
recommended by the document,
“Guideline for the Implementation of
the Ambient Air Monitoring
Regulations, 40 CFR part 58"’ (EPA-450/
4-78-038, OAQPS, November 1979).
However, the network description is
negotiated and approved during the
annual review as required by 40 CFR
sections 58.25 and 58.36, respectively,

and any revision must be reviewed as
provided at 40 CFR section 58.46.

The Massachusetts PAMS SIP
revision is intended to meet the
requirements of section 182(c)(1) of the
Act and to comply with the PAMS
regulations, codified at 40 CFR part 58.
The Massachusetts DEP held several
public hearings on the PAMS SIP
revision during October, 1993.

Il. Analysis of State Submission
1. Emission Inventory

A. Procedural Background

The Act requires States to observe
certain procedural requirements in
developing emission inventory
submissions to the EPA. Section
110(a)(2) of the Act provides that each
emission inventory submitted by a State
must be adopted after reasonable notice
and public hearing.® Final approval of
the inventory will not occur until the
State revises the inventory to address
public comments. Changes to the
inventory that impact the 15 percent
reduction calculation and require a
revised control strategy will constitute a
SIP revision. EPA created a “‘de
minimis” exception to the public
hearing requirement for minor changes.
EPA defines ““de minimis” for such
purposes to be those in which the 15
percent reduction calculation and the
associated control strategy or the
maintenance plan showing, do not
change. States will aggregate all such
“de minimis’” changes together when
making the determination as to whether
the change constitutes a SIP revision.
The State will need to make the change
through the formal SIP revision process,
in conjunction with the change to the
control measure or other SIP programs.2
Section 110(a)(2) of the Act similarly
provides that each revision to an
implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing.

On November 13, 1992, the
Commonwealth of Massachusetts
submitted to the EPA as a SIP revision
the 1990 base year inventories for the
two serious ozone nonattainment areas.
Prior to the Commonwealth’s submittal
of final inventories to the EPA on
November 13, 1992, the State had
submitted draft inventories to EPA on

1Also Section 172(c)(7) of the Act requires that
plan provisions for nonattainment areas meet the
applicable provisions of section 110(a)(2).

2Memorandum from John Calcagni, Director, Air
Quality Management Division, and William G.
Laxton, Director, Technical Support Division, to
Regional Air Division Directors, Region I-X, “Public
Hearing Requirements for 1990 Base-Year Emission
Inventories for Ozone and Carbon Monoxide
Nonattainment Areas,” September 29, 1992.

May 1, 1992. EPA reviewed the draft
inventories and sent comments to the
state by letter dated September 1, 1992.
The revised inventories submitted to
EPA on November 13, 1992, addressed
many of EPA’s comments. EPA
reviewed the November 13, 1992
submittal and provided comments to the
State through the hearing process by
letter dated August 5, 1993. These
comments included comments
developed by an EPA contractor’s
review of the Massachusetts inventories.
The contractor’s comments are
summarized within reports dated April
12 and May 25, 1993. Massachusetts
submitted revisions to its final 1990
base year emission inventories on
November 15, 1993, November 15, 1994,
and March 31, 1997. The State held
several public hearings on the emission
inventories, the last of which occurred
on February 13 and 14, 1997.

The EPA Region | Office has
compared the final Massachusetts
inventories with the deficiencies noted
in the various comment letters and
concluded that Massachusetts has
adequately addressed the issues
presented in the comment letters.

B. Emission Inventory Review

Section 110(k) of the CAA sets out
provisions governing the EPA’s review
of base year emission inventory
submittals in order to determine
approval or disapproval under section
182(a)(1) (see 57 FR 13565-13566 (April
16, 1992)). The EPA is approving the
Massachusetts ozone base year emission
inventories submitted to the EPA in
final form on November 15, 1994, based
on the Levels I, I, and 11l review
findings. This section outlines the
review procedures performed to
determine if the base year emission
inventories are acceptable or should be
disapproved.

The Levels | and Il review process is
used to determine that all components
of the base year inventory are present.
The review also evaluates the level of
supporting documentation provided by
the State and assesses whether the
emissions were developed according to
current EPA guidance.

The Level 11l review process is
outlined here and consists of 10 points
that the inventory must include. For a
base year emission inventory to be
acceptable it must pass all of the
following acceptance criteria:

1. An approved Inventory Preparation
Plan (IPP) was provided and the QA
program contained in the IPP was
performed and its implementation
documented.

2. Adequate documentation was
provided that enabled the reviewer to
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determine the emission estimation
procedures and the data sources used to
develop the inventory.

3. The point source inventory must be
complete.

4. Point source emissions must have
been prepared or calculated according
to the current EPA guidance.

5. The area source inventory must be
complete.

6. The area source emissions must
have been prepared or calculated
according to the current EPA guidance.

7. Biogenic emissions must have been
prepared according to current EPA
guidance or another approved
technique.

8. The method (e.g., Highway
Performance Modeling System or a
network transportation planning model)
used to develop vehicle miles travelled
(VMT) estimates must follow EPA
guidance, which is detailed in the
document, “Procedures for Emission
Inventory Preparation, Volume IV:
Mobile Sources,” U.S. Environmental
Protection Agency, Office of Mobile
Sources and Office of Air Quality
Planning and Standards, Ann Arbor,
Michigan, and Research Triangle Park,
North Carolina, December 1992.

9. The MOBILE model (or EMFAC
model for California only) was correctly
used to produce emission factors for
each of the vehicle classes.

10. Non-road mobile emissions were
prepared according to current EPA
guidance for all of the source categories.

The base year emission inventory will
be approved if it passes Levels I, Il, and
111 of the review process. Detailed Level
I and Il review procedures can be found
in “Quality Review Guidelines for 1990
Base Year Emission Inventories,” U.S.
Environmental Protection Agency,
Office of Air Quality Planning and
Standards, Research Triangle Park, NC,
July 27, 1992. Level Il review
procedures are specified in EPA
memoranda noted in the margin.3

The emission inventories prepared by
Massachusetts for its two, serious ozone
nonattainment areas meet each of Level
I1I’s ten criteria. Documentation of the
EPA’s evaluation, including details of

the review procedure, is contained
within the technical support document
prepared for the Massachusetts 1990
base year inventory, which is available
to the public as part of the docket
supporting this action.

2. PAMS Network

The Massachusetts PAMS SIP
revision will provide the
Commonwealth with the authority to
establish and operate the PAMS sites,
will secure State funds for PAMS, and
will provide the EPA with the authority
to enforce the implementation of PAMS,
since its implementation is required by
the Act.

The criteria used to review the
proposed SIP revision are derived from
the PAMS regulations, codified at 40
CFR Part 58, and are included in
“Guideline for the Implementation of
the Ambient Air Monitoring
Regulations, 40 CFR part 58’ (EPA-450/
4-78-038, Office of Air Quality
Planning and Standards, November
1979), the September 2, 1993,
memorandum from G. T. Helms
entitled, ““Final Boilerplate Language for
the PAMS SIP Submittal,” the CAA, and
the General Preamble.

The September 2, 1993, Helms
memorandum stipulates that the PAMS
SIP, at a minimum, must:

1. Provide for monitoring of criteria
pollutants, such as ozone and nitrogen
dioxide and non-criteria pollutants,
such as nitrogen oxides, speciated
VOCs, including carbonyls, as well as
meteorological parameters;

2. Provide a copy of the approved (or
proposed) PAMS network description,
including the phase-in schedule, for
public inspection during the public
notice and/or comment period provided
for in the SIP revision or, alternatively,
provide information to the public upon
request concerning the State’s plans for
implementing the rules;

3. Make reference to the fact that
PAMS will become a part of the State or
local air monitoring stations (SLAMS)
network;

4. Provide a statement that SLAMS
will employ Federal reference methods

VOC+4
[Ozone Seasonal Emissions in Tons Per Day]

(FRM) or equivalent methods while
most PAMS sampling will be conducted
using methods approved by the EPA.

The Massachusetts PAMS SIP
revision provides that the
Commonwealth will implement PAMS
as required in 40 CFR part 58, as
amended February 12, 1993. The State
will amend its SLAMS and its NAMS
monitoring systems to include the
PAMS requirements. It will develop its
PAMS network design and establish
monitoring sites pursuant to 40 CFR
part 58 in accordance with an approved
network description and as negotiated
with the EPA through the 105 grant
process on an annual basis. The
Commonwealth has begun
implementing its PAMS network as
required in 40 CFR part 58.

The Massachusetts PAMS SIP
revision also includes a provision to
meet quality assurance requirements as
contained in 40 CFR part 58, Appendix
A. The Commonwealth’s SIP revision
also assures EPA that the State’s PAMS
monitors will meet monitoring
methodology requirements contained in
40 CFR part 58, Appendix C. Lastly, the
Commonwealth’s SIP revision requires
that the Massachusetts PAMS network
will be phased in over a period of five
years as required in 40 CFR section
58.44. The State’s PAMS SIP submittal
and the EPA’s technical support
document are available for viewing at
the EPA Region | Office as outlined
under the “Addresses” section of this
Federal Register document. The
Commonwealth’s PAMS SIP submittal
is also available for viewing at the
Massachusetts State Office as outlined
under the “Addresses” section of this
Federal Register document.

I11. Final Action
1. Emission Inventory

Massachusetts has submitted
complete inventories containing point,
area, biogenic, on-road mobile, and non-
road mobile source data, and
accompanying documentation.
Emissions from these sources are
presented in the following table:

Point On-road Non-road .
NAA Aerﬁqa}sss?grzge source mobile mobile Biogenic TOtSIOﬁ?'S'
emissions emissions emissions
SPriNgfield .....ccocoviiiiiie e 52.64 13.71 62.24 29.59 277.22 435.40

3Memorandum from J. David Mobley, Chief,
Emissions Inventory Branch, to Air Branch Chiefs,
Region I-X, “Final Emission Inventory Level Il

Acceptance Criteria,” October 7, 1992; and
memorandum from John S. Seitz, Director, Office of

Air Quality Planning and Standards, to Regional Air

Division Directors, Region I-X, “Emission Inventory

Issues,” June 24, 1993.
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VOC 4—Continued
[Ozone Seasonal Emissions in Tons Per Day]
Point On-road Non-road :
NAA Aerﬁﬁsssci)grr]ge source mobile mobile Biogenic TOtSiIOﬁ?'S'
emissions emissions emissions
BOS-LaW-WOr .....coooiiiiiiiiiii e 313.42 50.57 286.54 177.46 374.02 1202.01

4Note that these VOC inventory numbers include emissions of perchloroethylene and acetone. EPA has determined that these VOCs are
photochemically non-reactive and do not significantly contribute to ozone production. Therefore, these inventory numbers have been adjusted to
remove emissions of these VOCs in the proposed conditional interim approval of Massachusetts’ 15 percent plan published elsewhere in today’s

Federal Register.

NOx
[Ozone Seasonal Emissions in Tons Per Day]
Point On-road Non-road :
NAA Aéﬁ]a}sssci)éjrr]ge source mobile mobile Biogenic TOtgloﬁg“S'
emissions emissions emissions
SPrNGAEld ..c.oeeeeiieee e 4.40 19.29 74.48 19.90 NA 118.07
Bos-Law-Wor 28.09 298.77 332.30 156.28 NA 815.44
Cco
[Ozone Seasonal Emissions in Tons Per Day]
Point On-road Non-road .
NAA Aerﬁf}sss?é'rzge source mobile mobile Biogenic TOtgloﬁ?'s'
emissions emissions emissions
SPrNGFiEld .....oooiiie e 7.93 6.70 484.31 178.22 NA 677.16
BOS-Law-WOr .....coooiiiiiiiiiiii 45.51 33.62 2064.06 1176.46 NA 3319.65

Massachusetts has satisfied all of the
EPA’s requirements for providing a
comprehensive, accurate, and current
inventory of actual ozone precursor
emissions in the Springfield and
Boston-Lawrence-Worcester serious
0zone nonattainment areas. The
inventories are complete and
approvable according to the criteria set
out in the November 12, 1992
memorandum from J. David Mobley,
Chief Emission Inventory Branch, TSD
to G. T. Helms, Chief Ozone/Carbon
Monoxide Programs Branch, AQMD. In
today’s final action, the EPA is
approving the SIP 1990 base year ozone
emission inventories submitted by the
Commonvwealth for the Springfield area
and the Massachusetts portion of the
Boston-Lawrence-Worcester
nonattainment area as meeting the
requirements of section 182(a)(1) of the
CAA.

2. PAMS Network

In today’s action, the EPA is fully
approving the revision to the
Massachusetts ozone SIP for PAMS.

The EPA is publishing these actions
without prior proposal because the
Agency views them as noncontroversial
amendments and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to

approve these SIP revisions and is
soliciting public comment on them.
This action will be effective September
12, 1997 unless, by August 13, 1997,
adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final actions. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective Septermber 12, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IVV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the

Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
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nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 12,
1997. Filing a petition for
reconsideration by the Administrator of

this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).) EPA encourages interested
parties to comment in response to the
proposed rule rather than petition for
judicial review, unless the objection
arises after the comment period allowed
for in the proposal.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Massachusetts was approved by the Director
of the Federal Register on July 1, 1982.

Dated: June 13, 1997.

John P. DeVillars,
Regional Administrator, Region I.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7641q.

Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(113) to read as
follows:

§52.1120 Identification of plan.
* * * * *
(C) * X *

(113) A revision to the Massachusetts
SIP regarding ozone monitoring. The
Commonwealth of Massachusetts will
modify its SLAMS and its NAMS
monitoring systems to include a PAMS
network design and establish
monitoring sites. The Commonwealth’s
SIP revision satisfies 40 CFR 58.20(f)
PAMS requirements.

(i) Incorporation by reference.

(A) Massachusetts PAMS Network
Plan, which incorporates PAMS into the
ambient air quality monitoring network
of State or Local Air Monitoring Stations
(SLAMS) and National Air Monitoring
Stations (NAMS).

(i) Additional material.

(A) Letter from the Massachusetts
Department of Environmental Protection
dated December 30, 1993 submitting a
revision to the Massachusetts State
Implementation Plan.

3. Section 52.1125 is added to read as
follows:

§52.1125 Emission inventories.

(a) The Governor’s designee for the
Commonwealth of Massachusetts
submitted the 1990 base year emission
inventories for the Springfield
nonattainment area and the
Massachusetts portion of the Boston-
Lawrence-Worcester ozone
nonattainment area on November 13,
1992 as a revision to the State
Implementation Plan (SIP). Revisions to
the inventories were submitted on
November 15, 1993, and November 15,
1994, and March 31, 1997. The 1990
base year emission inventory
requirement of section 182(a)(1) of the
Clean Air Act, as amended in 1990, has
been satisfied for these areas.

(b) The inventories are for the ozone
precursors which are volatile organic
compounds, nitrogen oxides, and
carbon monoxide. The inventories
covers point, area, non-road mobile, on-
road mobile, and biogenic sources.

(c) Taken together, the Springfield
nonattainment area and the
Massachusetts portion of the Boston-
Lawrence-Worcester nonattainment area
encompass the entire geographic area of
the State. Both areas are classified as
serious 0zone nonattainment areas.

[FR Doc. 97-18408 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[FRL-5855-1]

Clean Air Act Final Full Approval of
Operating Permits Program and

Approval of Delegation of Section
112(1); State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final full approval.

SUMMARY: By this action the EPA grants
final full approval to lowa’s Title V
operating permit program for the
purpose of meeting the requirements of
40 CFR Part 70. This fulfills the
conditions of the interim approval
granted on September 1, 1995, which
became effective October 2, 1995.
DATES: This action is effective
September 12, 1997 unless by August
13, 1997 adverse or critical comments
are received. If the effective date is
delayed timely notice will be published
in the Federal Register.

ADDRESSES: Copies of the documents
relevant to this action are available for
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public inspection during normal
business hours at the: Environmental
Protection Agency, Air Planning and
Development Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101; and
the EPA Air & Radiation Docket and
Information Center, 401 M Street, SW.,
Washington, DC 20460. Comments may
be submitted to Christopher Hess, EPA,
Air Planning and Development Branch,
726 Minnesota Avenue, Kansas City,
Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Christopher D. Hess at (913) 551-7213.

SUPPLEMENTARY INFORMATION:
l. Background

In a rulemaking dated September 1,
1995 (60 FR 45671-45673), the EPA
granted interim approval to lowa’s Title
V program. This interim approval was
necessary because the state needed to
submit a revised workload analysis
describing how the operating permits
program would be implemented at the
lowa Department of Natural Resources
(IDNR). Based on the proposed
rulemaking dated April 26, 1995 (60 FR
20465-20469), the state made four rule
revisions and finalized its operating
permit fee with only the revised
workload analysis still to be completed.
This analysis was submitted to the EPA
in a letter dated April 3, 1997. Thus, the
state has now completed each of the
requirements for final full approval.

I1. Analysis of State Submission

According to the conditions of the
interim approval, the state of lowa had
the option to either hire the originally
forecasted amount of personnel or revise
its workload analysis to demonstrate
how the Title V program could be
implemented with fewer personnel.

The IDNR’s original program
submittal forecasted approximately 520
Title V sources in lowa. Due to creation
of a Federally Enforceable State
Operating Permit Program that enables
sources to limit their potential to emit
and thus be excused from Title V
requirements, the IDNR has reduced the
number of Title V sources to
approximately 290.

The IDNR has a total of 75.5
personnel available for implementation
of the program (including “‘augmented”
personnel from the small business
assistance and local agency programs).
Additionally, the IDNR has six more
authorized positions to fill and has
requested five new positions for FY-98.
This results in a total of 86.5 FTE for the
program which is almost identical to the
IDNR’s original forecast. Thus, the EPA
concludes that the state has an adequate
amount of personnel to implement a

Title V program and considers the state
to have fulfilled the conditions
necessary for final full approval.

In terms of program design, the IDNR
has created five sections to include:
General (includes monitoring and
technical assistance); Planning and
Compliance (includes modeling, permit
reporting, enforcement, stack testing);
Compliance and Enforcement (includes
inspections of Title V sources as well as
those who have permit restrictions and
must be verified as not subject to Title
V); Construction Permits (including
preconstruction permitting,
applicability determinations, and
emission control reviews); and the
Operating Permits Section (including
Title V review and general permits).

This design and the number of
personnel assigned to the various
activities mirrors that of other state
programs successfully implementing
Title V programs.

I11. Final Action

The EPA grants final full approval to
lowa’s Title V program since the state
has fulfilled the conditions of the
interim approval effective October 2,
1995. This meets the Federal
requirements set forth in 40 CFR Part
70.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
grant final full approval should adverse
or critical comments be filed. This
action is effective September 12, 1997
unless, by August 13, 1997, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action is effective September 12, 1997.

IVV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR

2214-2225), as revised by a July 10,
1995, memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget has exempted this
regulatory action from Executive Order
12866 review.

B. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, the EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate, or to
private sector, of $100 million or more.
Under section 205, the EPA must select
the most cost effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

C. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
Part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-state relationship under the
Clean Air Act (CAA), preparation of a
regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids the EPA to base its
actions on such grounds (Union Electric
Co.v.U.S. E.P.A,, 427 U.S. 246, 25666
(S.Ct. 1976); 42 U.S.C. 7410(a)(2)).

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
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Enforcement Fairness Act of 1996, the
EPA submitted a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 12, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: June 24, 1997.

U. Gale Hutton,
Acting Regional Administrator.
Part 70 chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding paragraph (b) to the entry for
lowa to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
lowa
* * * * *

(b) The lowa Department of Natural
Resources submitted a revised workload
analysis dated April 3, 1997. This fulfills the
final condition of the interim approval
effective on October 2, 1995, and which
would expire on October 1, 1997. The state
is hereby granted final full approval effective
September 12, 1997.

* * * * *

[FR Doc. 97-18250 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300515; FRL-5731-3]
RIN 2070-AB78

Fenpropathrin; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
fenpropathrin in or on currants . This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide on
currants in Washington. This regulation
establishes a maximum permissible
level for residues of fenpropathrin in
this food commodity pursuant to section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quality Protection Act of 1996. The
tolerance will expire and is revoked on
December 31, 1998.

DATES: This regulation is effective July
14, 1997. Objections and requests for
hearings must be received by EPA on or
before September 12, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300515],
must be submitted to: Hearing Clerk
(1900),Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees’” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300515], must also besubmitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the

use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300515]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Olga Odiott, Registration Division
7505C, Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA,
(703) 308-9363, e-mail:
odiott.olga@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for residues of the
insecticide fenpropathrin, in or on
currants at 15 part per million (ppm).
This tolerance will expire and is
revoked on December 31, 1998. EPA
will publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“*safe’” to mean that “there is a
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reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for
Fenpropathrin on Currants and FFDCA
Tolerances

The Washington Department of
Agriculture availed itself of the
authority to declare the existence of a
crisis situation within the state on May
21, 1997, thereby authorizing use under
FIFRA Section 18 of fenpropathrin to
control the currant borer (Synanthedon
tipuliformes) . Washington has also
requested a specific exemption for this
use of fenpropathrin. The applicant
stated that the currant borer is a serious
pest of currants in Washington. The
currant borer adults emerge during mid
May in central Washington and lay their
eggs on the currant canes over a period
of 4 to 5 weeks. Newly hatched larvae
bore into the center of the cane and feed

in the pith creating a tunnel. Borer
damage increases each year when no
control measures are taken. With the
cancellation of parathion there are no
registered pesticides that will provide
adequate control. The applicant stated
that presently, cane stands have dead
canes ranging from 10 to 30% and if left
uncontrolled, the perennial plantings
will be lost. EPA has authorized under
FIFRA section 18 the use of
fenpropathrin on currants for control of
the currant borer in Washington. After
having reviewed the submission, EPA
concurs that emergency conditions exist
for this state.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
fenpropathrin in or on currants. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(l)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on December 31,
1998, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on currants
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA.
EPA will take action to revoke this
tolerance earlier if any experience with,
scientific data on, or other relevant
information on this pesticide indicate
that the residues are not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether fenpropathrin meets EPA’s
registration requirements for use on
currants or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
fenpropathrin by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any State other than Washington to use
this pesticide on this crop under section
18 of FIFRA without following all
provisions of section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for fenpropathrin, contact

the Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% r less
of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
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rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute”, “‘short-term”, “intermediate
term”, and ‘““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection

of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.The TMRC is a “‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD

or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population
subgroup(non-nursing infants < 1 year
old) was not regionally based.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of fenpropathrin and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
fenpropathrin on currants at 15 ppm.
EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by fenpropathrin are
discussed below.

1. Acute toxicity. An acute dietary
endpoint was not identified from the
toxicity studies available to the Agency;
therefore this risk assessment was not
required.

2. Short - and intermediate - term
toxicity. For short- and intermediate-
term toxicity endpoints were not
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identified from the available data;
therefore this risk assessment was not
required.

3. Chronic toxicity. EPA has
established the RfD for fenpropathrin at
0.025 milligrams/kilogram/day (mg/kg/
day). This RfD is based on a 1-year
feeding study in dogs with a NOEL of
2.5 mg/kg/day and an uncertainty factor
of 100. The lowest observed effect level
(LOEL) of 6.25 mg/kg/day was based on
tremors.

4. Carcinogenicity. Fenpropathrin has
not been classified as to its
carcinogenicity by the EPA. However,
studies in two species show no evidence
of oncogenicity.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.466) for the residues of
fenpropathrin, in or on a variety of raw
agricultural commodities at levels
ranging from 0.01 ppm in peanuts to 20
ppm in peanut hay. Animal commodity
tolerances have been established for
meat, fat, meat by-products, eggs, and
milk. Risk assessments were conducted
by EPA to assess dietary exposures and
risks from fenpropathrin as follows:

Chronic exposure and risk. The
chronic dietary risk assessment assumed
100% of currants will contain tolerance
level residues and 100% of the crop will
be treated. All other commodities
having fenpropathrin tolerances were
assumed to be 100% crop-treated, but
most have received anticipated residue
refinement. Thus, in making a safety
determination for this tolerance, the
EPA is taking into account this
conservative exposure assessment. The
population subgroup with the largest
percentage of the RfD occupied is non-
nursing infants <1 year old, at 26% of
the RfD.

2. From drinking water. Based on
available data used in EPA’s assessment
of environmental risk, fenpropathrin is
persistent and not mobile. There are no
established Maximum Contaminant
Level for residues of fenpropathrin in
drinking water. No health advisory
levels for fenpropathrin in drinking
water have been established.

Chronic exposure and risk. Because
the Agency lacks sufficient water-
related exposure data to complete a
comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides

using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL'’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause fenpropathrin to exceed
the RfD if the tolerance being
considered in this document were
granted. The Agency has therefore
concluded that the potential exposures
associated with fenpropathrin in water,
even at the higher levels the Agency is
considering as a conservative upper
bound, would not prevent the Agency
from determining that there is a
reasonable certainty of no harm if the
tolerance is granted.

3. From non-dietary exposure.
Fenpropathrin is currently registered for
use on ornamental plants. EPA believes
that this use would not fall under a
chronic exposure scenario, but may
constitute a short- and/or intermediate-
term exposure scenario. However, no
toxicological endpoints for non-dietary
exposure have been identified.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that

EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

Fenpropathrin is a member of the
synthetic pyrethroids class of pesticides.
Other members of this class include
allethrin, tetramethrin, resmethrin,
bioresmethrin, phenothrin, fenvalerate,
permethrin, cyfluthrin, cypermethrin,
flucythrinate, fluvalinate, tralomethrin,
bifenthrin, tefluthrin, and lambda-
cyhalothrin.

EPA does not have, at this time,
available data to determine whether
fenpropathrin has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fenpropathrin has a
common mechanism of toxicity with
other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

Chronic risk. Using the partially
refined ARC exposure assumptions
described above, EPA has concluded
that aggregate exposure to fenpropathrin
from food will utilize 8% of the RfD for
the U.S. population. The major
identifiable subgroup with the highest
aggregate exposure is non-nursing
infants < lyear old at 26% of the RfD
(discussed below). EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
Despite the potential for exposure to
fenpropathrin in drinking water and
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from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
fenpropathrin residues.

D. Aggregate Cancer Risk for U.S.
Population

Fenpropathrin has not been classified
as to its carcinogenicity by the EPA.
However, studies in two species show
no evidence of oncogenicity.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
fenpropathrin, EPA considered data
from developmental toxicity studies in
the rat and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure during
gestation. Reproduction studies provide
information relating to pre- and post-
natal effects from exposure to the
pesticide, information on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

b. Developmental toxicity studies—
Rats: The maternal (systemic) NOEL
was 6 mg/kg/day. The maternal LOEL of
10 mg/kg/day was based on death,
moribundity, ataxia, hypersensitivity,
spastic jumping, tremors, convulsions,
hunched posture, and squinting eyes.

The developmental (fetal) NOEL was
<10 mg/kg/day at the highest dose tested
[HDT]. Rabbits: The maternal (systemic)
NOEL was 4 mg/kg/day. The maternal
LOEL of 12 mg/kg/day was based on
anorexia, grooming, and flicking of the
forepaws. The developmental (fetal)
NOEL was <36 mg/kg/day at the HDT.

c. Reproductive toxicity study— Rats:
In the 3-generation reproductive toxicity
study in rats, the parental (systemic)
NOEL was 3 mg/kg/day. The parental
(systemic) LOEL of 8.9 mg/kg/day was
based on body tremors with spasmodic
muscle twitches, increased sensitivity
and maternal lethality. The
developmental NOEL was 3.0 mg/kg/
day. The developmental LOEL of 8.9
mg/kg/day was based on body tremors
and increased mortality. The
reproductive (pup) NOEL was 8.9 mg/
kg/day. The reproductive LOEL of 8.9
mg/kg/day was based on increased pup
loss in the F2 generation.

d. Pre- and post-natal sensitivity. The
toxicological data base for evaluating
pre- and post-natal toxicity for
fenpropathrin is complete with respect
to current data requirements. There are
no pre- or post-natal toxicity concerns
for infants and children, based on the
results of the rat and rabbit
developmental toxicity studies or the 3-
generation reproductive toxicity study
in rats.

e. Conclusion. EPA concludes that
reliable data support use of the standard
100-fold uncertainty factor and that an
additional uncertainty factor is not
needed to protect infants and children.

2. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that the percentage of the RfD that will
be utilized by dietary (food only)
exposure to residues of fenpropathrin
ranges from 13 % for children (7-12
years old), up to 26% for non-nursing
infants (< 1 year old). EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents
the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to fenpropathrin in
drinking water, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to fenpropathrin
residues.

V. Other Considerations

A. Metabolism In Plants and Animals

The nature of the residue in/on tree
fruits is adequately understood. The

residue of concern is fenpropathrin, per
se, as specified in 40 CFR 180.466 .

B. Analytical Enforcement Methodology

Adequate enforcement methodology
is available to enforce the tolerance
expression. Method RM-22-4 was
successfully validated by EPA on
apples. The method has been submitted
for inclusion in PAM II.

C. Magnitude of Residues

Residues of fenpropathrin per se are
not expected to exceed 15 ppm in/on
currants as a result of this Section 18
use. Secondary residues are not
expected in animal commodities as no
feed items are associated with this
Section 18 use.

D. International Residue Limits

No CODEX MRL has been established
for residues of fenpropathrin in/on
currants. A CODEX MRL has been
established for residues of fenpropathrin
in/on the pome fruit crop group at 5.0
ppm and grapes at 5.0 ppm.

E. Rotational Crop Restrictions.

The results from field rotational crop
studies indicate that no rotational crop
restrictions or tolerances are required.

V1. Conclusion

Therefore, a time-limited tolerance is
established for residues of fenpropathrin
in currants at 15 ppm.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by September 12,
1997, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
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of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as

Confidential Business Information (CBI).

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300515] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 am. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in ““ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under FFDCA section
408(1)(6). The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established under
FFDCA section 408 (I)(6), such as the
tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels

or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
acations published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 9, 1997.
James Jones.
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority : 21 U.S.C. 346a and 371.

2. Section 180.466 is amended by
designating the existing text as
paragraph (a) and adding a heading, by
adding paragraph (b) and by adding and
reserving paragraphs (c) and (d) to read
as follows:

§ 180.466 Fenpropathrin.

(a) General . * * =

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the herbicide
fenpropathrin in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
The tolerance will expire and is revoked
on the date specified in the following
table.
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Commodity

Parts per million

Expiration/Revocation Date

Currants

................................. 15

December 31, 1998

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 97-18560 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-5854-3]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Tri-
State Plating Superfund Site from the
National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Tri-State Plating Superfund Site in
Indiana from the National Priorities List
(NPL). The NPL is Appendix B of 40
CFR part 300 which is the National QOil
and Hazardous Substances Contingency
Plan (NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
This action is being taken by EPA and
the State of Indiana, because it has been
determined that Responsible Parties
have implemented all appropriate
response actions required. Moreover,
EPA and the State of Indiana have
determined that remedial actions
conducted at the site to date remain
protective of public health, welfare, and
the environment.

EFFECTIVE DATE: July 14, 1997.

FOR FURTHER INFORMATION CONTACT: Bill
Bolen at (312) 353-6316 (SR-6J),
Remedial Project Manager or Gladys
Beard at (312) 886—7253, Associate
Remedial Project Manager, Superfund
Division, U.S. EPA—Region V, 77 West
Jackson Blvd., Chicago, IL 60604.
Information on the site is available at
the local information repository located
at: The Bartholomew County Health
Department, 440 3rd St., Suite 303,
Columbus, IN 47201-6798. Requests for
comprehensive copies of documents
should be directed formally to the

Regional Docket Office. The contact for
the Regional Docket Office is Jan
Pfundheller (H-7J), U.S. EPA, Region V,
77 W. Jackson Blvd., Chicago, IL 60604,
(312) 353-5821.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: Tri-State
Plating Superfund Site located in
Columbus, Indiana. A Notice of Intent to
Delete for this site was published May
22,1997 (62 FR 26463). The closing date
for comments on the Notice of Intent to
Delete was June 21, 1997. EPA received
no comments and therefore no
Responsiveness Summary was prepared.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and record keeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: June 24, 1997.

Michelle D. Jordan,
Acting Regional Administrator, U.S. EPA,
Region V.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the Site “Tri-
State Plating Superfund Site, Columbus,
Indiana.”

[FR Doc. 97-17733 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-58; RM—8998]

Radio Broadcasting Services;
Randolph, UT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Vixon Valley Broadcasting,
allots Channel 272A to Randolph, Utah,
as the community’s first local aural
transmission service. See 62 FR 07983,
February 21, 1997. Channel 272A can be
allotted to Randolph, Utah, in
compliance with the Commission’s
minimum distances separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 272A at Randolph are 41-39—
54 NL and 111-11-12 WL. With this
action, this proceeding is terminated.

DATES: Effective August 11, 1997. The
window period for filing applications
will open on August 11, 1997, and close
on September 11, 1997.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-58,
adopted June 18, 1997, and released
June 27, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
ITS, Inc., (202) 857-3800, 2100 M
Street, NW, Suite 140, Washington, DC
20037.
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List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Utah, is amended by
adding Randolph, Channel 272A.
Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-18294 Filed 7-11-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961107312-7021-02; I.D.
070397E]

Fisheries of the Exclusive Economic
Zone Off Alaska; Recordkeeping and
Reporting Requirements and
Shortraker/Rougheye Rockfish in the
Aleutian Islands Subarea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Change in recordkeeping and
reporting requirements.

SUMMARY: NMFS has determined that
Daily Production Reports (DPRs) must
be submitted by operators of processor
vessels that catch or receive shortraker/
rougheye rockfish and shoreside
processing facilities that receive
shortraker/rougheye rockfish in the
Aleutian Islands subarea of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
prevent further mortality beyond the
total allowable catch (TAC) and
potential overfishing of shortraker/
rougheye rockfish in that area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 8, 1997, through 2400
hrs, A.l.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). Fishing by
U.S. vessels is governed by regulations
implementing the FMP at subpart H of
50 CFR part 600 and 50 CFR part 679.

The Magnuson-Stevens Act requires
that conservation and management
measures prevent overfishing. The 1997
overfishing level for the shortraker/
rougheye rockfish in the Aleutian
Islands subarea of the BSAI is
established by the Final 1997 Harvest
Specifications for Groundfish for the
BSAI (62 FR 7168, February 18, 1997) as
1,250 metric tons (mt) and the
acceptable biological catch and the TAC
as 938 mt. As of June 21, 1997, 1,182 mt
of shortraker/rougheye rockfish have
been caught.

Although retention of shortraker/
rougheye rockfish was prohibited and
several fisheries were closed to prevent
overfishing of shortraker/rougheye
rockfish (See 62 FR 16736, April 5,
1997; 62 FR 20129, April 25, 1997; 62
FR 26429, May 14, 1997), bycatch and
discard continue to occur in fisheries
still open.

Pursuant to § 679.5(j) the
Administrator, Alaska Region, NMFS
(Regional Administrator) is requiring
operators of processor vessels that catch
or receive shortraker/rougheye rockfish
and shoreside processing facilities that
receive shortraker/rougheye rockfish in
the Aleutian Islands subarea of the BSAI
to submit DPRs in addition to Weekly
Production Reports.

These requirements are necessary to
prevent further mortality beyond the
TAC and potential overfishing of
shortraker/rougheye rockfish in the
Aleutian Islands subarea of the BSAI.
The Regional Administrator is doing so
in consideration of the potential for
exceeding the overfishing level of

shortraker/rougheye rockfish in the
Aleutian Islands subarea of the BSAI.

DPRs must include all information
required by §679.5(j)(4) for groundfish
harvested from the applicable reporting
areas. Processors must submit the
required information on the “Alaska
Groundfish Processor Daily Production
Report” form that was distributed to
participants in the groundfish fishery
with their 1997 Federal fisheries permit.
The form also may be obtained from the
Regional Administrator by calling Mary
Furuness at 907-586—7228. Processors
must transmit completed DPRs to the
Regional Administrator by facsimile
transmission at 907— 586-7131, no later
than 12 hours after the end of the day
the groundfish was processed. The
collection of this information has been
approved by the Office of Management
and Budget, OMB Control Number
0648-0213.

Notwithstanding any other provision
of law, no person is required to respond
nor shall a person be subject to the
requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting shortraker/rougheye
rockfish in the Aleutian Islands subarea
of the BSAI. A delay in the effective
date is impracticable and contrary to
public interest. Further delay without
DPRs could result in industry’s reaching
the overfishing level for this species
group. NMFS finds for good cause that
the implementation of this action
cannot be delayed for 30 days.
Accordingly, under 5 U.S.C. 553(d), a
delay in the effective date is hereby
waived.

This action is required by 50 CFR
679.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 8, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-18325 Filed 7-8-97; 5:02 pm]
BILLING CODE 3510-22-F
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purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1011

[Docket No. DA-97-09]

Milk in the Tennessee Valley Marketing
Area; Notice of Extension of Time for
Filing Comments

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; extension of time
for filing comments.

SUMMARY: This document extends the
time for filing comments to the
proposed termination for the Tennessee
Valley Federal milk marketing order
from July 10, 1997, to July 31, 1997. The
Department issued the proposed
termination in response to producer
disapproval of the Tennessee Valley
order as provided for in the May 12,
1997, final decision which proposes to
amend transportation credit provisions
in 4 southeastern milk orders. Southern
Belle Dairy, a handler regulated under
the Tennessee Valley milk order,
requested the extension of time
contending that the original comment
period was too short to prepare a proper
response.

DATES: Comments are now due on or
before July 31, 1997.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2971, South Building,
P.O. Box 96456, Washington, DC 20090—
6456.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932, e-mail
address Nicholas Memoli@usda.gov.

SUPPLEMENTARY INFORMATION:
Prior documents in this proceeding:

Notice of Proposed Termination:
Issued June 30, 1997; published July 3,
1997 (62 FR 36022).

Notice is hereby given that the time
for filing comments to the proposed
termination is hereby extended from
July 10, 1997, to July 31, 1997.

Southern Belle Dairy requested the
extension of time for comments arguing
that the extension was necessary in
order to have sufficient time to prepare
a proper response to the proposed
termination. Taking into consideration
other obligations by interested parties,
the Department contends that the
additional time is reasonable and
justified.

This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674).

List of Subjects in 7 CFR Part 1011
Milk marketing orders.
Dated: July 9,1997.

Lon Hatamiya,

Administrator, Agricultural Marketing
Service.

[FR Doc. 97-18393 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-02-U

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1137
[DA-97-02]

Milk in the Eastern Colorado Marketing
Area; Termination of Proceeding on
Proposed Suspension/Termination of
Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; termination of
proceeding.

SUMMARY: This document terminates the
proceeding that was initiated to
consider a proposal to suspend or
terminate a portion of the performance
standard for regulating a distributing
plant under the Eastern Colorado
Federal milk marketing order. Currently,
the order specifies that a distributing
plant disposing of 10 percent or more of
its Grade A milk receipts, or 12,000
pounds per day, whichever is less, as
route disposition in the marketing area
is a fully regulated distributing plant.
Brown-Swiss Gillette Dairy, a handler

operating a distributing plant that is
partially regulated under 3 Federal milk
orders, requested the suspension or
termination.
FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720—
9368, e-mail address:
Clifford__M__Carman@usda.gov.
SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Suspension:
Issued April 2, 1997; published April 8,
1997 (62 FR 16737).

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a “small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most ‘“‘small”” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

For the month of January 1997, the
milk of 426 producers was pooled on
the Eastern Colorado Federal milk order.
Of these producers, 323 produced below
the 326,000-pound production guideline
and are considered as small businesses.
A majority of these producers produce
less than 100,000 pounds per month. Of
the total number of producers whose
milk was pooled during that month, 6
were non-member producers and 420
were members of either Mid-America
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Dairymen or Western Dairymen
Cooperative, Inc. For January 1997, 322
cooperative members and one non-
member producer met the small
business criterion.

For the month of January 1997, there
were 10 handlers operating 11 plants
pooled or regulated under the Eastern
Colorado milk order. Of these handlers,
half have 500 or fewer employees and
qualify as small businesses.

Brown Swiss-Gillette Dairy (Gillette)
receives its milk from Black Hills Milk
Producers Cooperative. During the
month of January 1997, 55 of the 58
producers supplying milk to Black Hills
Milk Producers Cooperative would be
considered small businesses.

This document terminates the
proceeding to suspend or terminate part
of a provision of the Eastern Colorado
marketing order which makes a
distributing plant disposing of 10
percent or more of its Grade A receipts,
or 12,000 pounds per day, whichever is
less, as route disposition in a marketing
area a fully regulated plant. The
termination of this proceeding will not
have a significant economic impact on
a substantial number of small entities
because the order will continue to
function as it has with no noticeable
impact on producers and will not result
in any additional regulatory burden on
handlers in the Eastern Colorado
marketing area. Handlers in the
marketing area will continue to pay the
minimum order prices to producers.

Preliminary Statement

This termination of proceeding is
issued pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
Notice of proposed rulemaking was
published in the Federal Register on
April 8, 1997 (62 FR 16737) concerning
a proposed suspension of part of a
provision of the Eastern Colorado milk
order. The proposal would have
suspended or terminated a portion of
the provision which specifies that a
distributing plant disposing of 10
percent or more of its Grade A milk
receipts, or 12,000 pounds per day,
whichever is less, as route disposition
in the marketing area be considered a
fully regulated pool plant. Interested
persons were afforded opportunity to
file written data, views and arguments
thereon. Five comments opposing the
proposed suspension or termination
were received. No supporting comments
were received.

Statement of Consideration

This document terminates the
proceeding to suspend or terminate a
portion of the performance standard for
regulating a distributing plant under the
Eastern Colorado milk order. Currently,
the order specifies that a distributing
plant disposing of 10 percent or more of
its Grade A milk receipts, or 12,000
pounds per day, whichever is less, as
route disposition in the marketing area
is a fully regulated distributing plant.

Gillette requested the termination or
suspension of the 12,000-pound
limitation, contending that the
limitation is unreasonable when
considering the plant size which must
be maintained in order for Gillette to
survive financially and also maintain its
status as a partially regulated plant.
Gillette also states that the 12,000-
pound limitation is unreasonable when
compared to the amount of packaged
products delivered in one truckload,
which greatly exceeds this limitation.
Gillette states that termination or
suspension will assure equity among
producers and among handlers.

A comment filed on behalf of Western
Dairymen Cooperative, Inc. (WDCI), a
cooperative association marketing
approximately 83% of the total amount
of milk pooled on Order 137, opposes
the proposed suspension as requested
by Brown Swiss-Gillette Dairy. WDCI
states that Gillette’s route disposition in
the Eastern Colorado marketing area is
significant in the northern sections of
the marketing area and contends that
Gillette vigorously competes with fully
regulated handlers serving the retail
markets in that portion of the marketing
area. Due to Gillette’s partially regulated
handler status that only obligates
Gillette to pay into the producer-
settlement fund the difference between
Order 137’s uniform price less $.58 and
what it actually pays its producers,
WODCI states that it is possible that
Gillette already possesses a price
advantage over fully regulated
competing handlers in the Order 137
marketing area. WDCI also states that
the 12,000-pound per day disposition
criterion is a reasonable performance
standard and any disposition in excess
of this amount by a handler should
result in such handler being fully
regulated. WDCI opposes the proposed
suspension contending that it would
open the door for unequal costs among
handlers and would result in harm to
producers whose milk is pooled under
Order 137.

Borden/Meadow Gold Dairies, Inc., an
Order 137 regulated handler, which
competes for sales with Gillette, also

opposes the proposed suspension or
termination. Borden/Meadow Gold
Dairies states that the 12,000-pound per
day route disposition limitation
includes enough sales to cause
competitive market pricing and that
Gillette has a choice whether to increase
their share of sales in the Eastern
Colorado marketing area and become
fully regulated or stay within the
limitation and remain partially
regulated. Furthermore, the commentor
recommends that the Department
should not suspend the 12,000-pound
per day limitation while the Federal
order reform process is under review.

Sinton Dairy Foods Company, Dairy
Gold Foods, and Robinson Dairy,
handlers regulated under Order 137,
also submitted comments in opposition
to Gillette’s request. The handlers state
that removal of the 12,000-pound per
day limitation would allow Gillette to
expand their sales without being a fully
regulated handler. Additionally, the
handlers maintain that all handlers
should be subject to the same
provisions.

The comments submitted in response
to the proposed suspension or
termination reveal that there is
overwhelming opposition to Gillette’s
proposal. For January 1997, WDCI and
the 4 handlers that submitted opposing
comments represented a significant
amount of Class | producer milk on such
market. The comments indicate that the
12,000-pound per day limitation is
reasonable for this market. The removal
of the 12,000-pound limitation would
place fully regulated handlers at a
competitive disadvantage. Any handler
exceeding this limitation will be
competing with fully regulated handlers
and should be subject to the same order
provisions. Gillette will remain a
partially regulated pool plant or become
fully regulated according to the
standards of the Eastern Colorado milk
order. Therefore, the proceeding to
suspend or terminate part of the pool
plant definition is terminated.

List of Subjects in 7 CFR Part 1137

Milk marketing orders.

The authority citation for 7 CFR Part
1137 continues to read as follows:
Authority: 7 U.S.C. 601-674.
Dated: July 8, 1997.
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Services.

[FR Doc. 97-18328 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 101

Abolishment of Boca Grande as a Port
of Entry

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes the
abolishment of the port of entry of Boca
Grande, Florida, in order to obtain more
efficient use of its personnel, facilities
and resources and to provide better
service to carriers, importers and the
general public.

DATES: Comments must be received on
or before September 12, 1997.
ADDRESSES: Written comments
(preferably in triplicate) may be
addressed to the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, 1301 Constitution
Avenue NW., Washington, DC 20229.
Comments submitted may be inspected
at the Regulations Branch, Office of
Regulations and Rulings, 1099 14th
Street, NW. Suite 4000, Washington,
DC, on regular business days between
the hours of 9:00 a.m. and 4:30 p.m.
FOR FURTHER INFORMATION CONTACT:
Harry Denning, Office of Field
Operations, 202-927-0196.

SUPPLEMENTARY INFORMATION:
Background

As part of a continuing program to
obtain more efficient use of its
personnel, facilities, and resources, and
to provide better service to carriers,
importers, and the general public,
Customs is proposing to amend
§101.3(b)(1), Customs Regulations (19
CFR 101.3(b)(1)), by abolishing the port
of entry of Boca Grande, Florida.

Customs wishes to eliminate the port
so that Customs can make more efficient
use of its personnel, facilities and
resources. There is not sufficient
activity at the port to maintain the
facility, and there are other nearby
active ports of entry such as Sarasota
and Tampa which are available to
handle any Customs transactions in that
geographical area.

If the abolishment of Boca Grande is
adopted, the list of Customs ports in 19
CFR 101.3(b)(1) will be amended
accordingly.

Comments

Before adopting this proposal,
consideration will be given to any
written comments submitted to
Customs. Comments submitted will be

available for public inspection in
accordance with the Freedom of
Information Act (5 U.S.C. 552), §1.4,
Treasury Department Regulations (31
CFR 1.4), and §103.11(b), Customs
Regulations (19 CFR 103.11(b)), on
regular business days between the hours
of 9:00 a.m. and 4:30 p.m. at the
Regulations Branch, Office of
Regulations and Rulings, 1099 14th St.
NW., Suite 4000, Washington, DC
20005.

Authority: This change is proposed under
the authority of 5 U.S.C. 301 and 19 U.S.C.
2,66 and 1624.

Regulatory Flexibility Act

Customs establishes, expands, and
consolidates Customs ports of entry
throughout the United States to
accommodate the volume of Customs-
related activity in various parts of the
country. Although this document is
being issued with notice for public
comment, it is not subject to the notice
and public procedure requirements of 5
U.S.C. 553 because it relates to agency
management and organization.
Accordingly, this document is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Executive Order 12866

Because this document relates to
agency organization and management, it
is not subject to E. O. 12866.

Drafting Information

The principal author of this document
was Janet L. Johnson, Regulations
Branch, Office of Regulations and
Rulings, U.S. Customs Service.
However, personnel from other offices
participated in its development.

Samuel H. Banks,

Acting Commissioner of Customs.
Approved: May 13, 1997.

John P. Simpson,

Deputy Assistant, Secretary of the Treasury.

[FR Doc. 97-18371 Filed 7-11-97; 8:45 am]

BILLING CODE 4820-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL117-1b; FRL-5857-9]

Approval and Promulgation of State
Implementation Plan; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
Illinois’ 15 Percent Rate-Of-Progress and
3 Percent Contingency plans for the
purpose of reducing Volatile Organic
Compound emissions in the Chicago
0zone nonattainment area (Cook,
DuPage, Kane, Lake, McHenry, and Will
Counties, Oswego Township in Kendall
County, and Aux Sable and Goose Lake
Townships in Grundy County) and the
Metro-East St. Louis ozone
nonattainment area (Madison, Monroe,
and St. Clair Counties). In the final rules
section of this Federal Register, the EPA
is approving this action as a direct final
rule without prior proposal because
EPA views this as a noncontroversial
action and anticipates no adverse
written comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse written
comments are received in response to
that direct final rule, no further activity
is contemplated in relation to this
proposed rule. If EPA receives adverse
written comments, the direct final rule
will be withdrawn and all written
public comments received will be
addressed in a subsequent final rule
based on the proposed rule. Any parties
interested in commenting on this
document should do so at this time.

DATES: Written comments on this
proposed rule must be received on or
before August 13, 1997.

ADDRESSES: Written comments should
be mailed to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State submittal are
available for inspection at: Regulation
Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Environmental
Protection Specialist, Regulation
Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6082.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register.

Dated: July 2, 1997.
Jerri-Anne Garl,
Acting Regional Administrator.
[FR Doc. 97-18402 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P



Federal Register / Vol. 62, No. 134 / Monday, July 14, 1997 / Proposed Rules

37527

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MA-25-7197b; FRL-5846-9]
Approval and Promulgation of
Implementation Plans; Conditional

Interim Approval of Implementation
Plans; Massachusetts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The EPA is proposing action
on State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Massachusetts. The
EPA is proposing approval of the
Massachusetts 1990 base year ozone
emission inventories, and also
proposing approval of the establishment
of a Photochemical Assessment
Monitoring Stations (PAMS) network.
The EPA proposes conditional interim
approval of SIP revisions submitted by
the Commonwealth to meet the 15
Percent Rate of Progress (ROP) Plan and
Contingency plan requirements of the
Clean Air Act (CAA).

The inventories were submitted by
Massachusetts to satisfy a CAA
requirement that those States containing
ozone nonattainment areas (NAAS)
classified as marginal to extreme submit
inventories of actual ozone season
emissions from all sources in
accordance with EPA guidance. The
PAMS SIP revision was submitted to
provide for the establishment and
maintenance of an enhanced ambient air
quality monitoring network by
November 15, 1993. The 15 Percent ROP
and contingency plans were submitted
to satisfy CAA provisions that require
0zone nonattainment areas classified as
moderate and above to devise plans to
reduce Volatile Organic Compound
(VOC) emissions 15 percent by 1996
when compared to a 1990 baseline. EPA
is proposing conditional interim
approval because the 15 percent and
contingency plans submitted by
Massachusetts rely on the emission
reductions from an automobile emission
inspection and maintenance (I/M)
program that in a separate action in the
rules section of today’s Federal Register
is receiving a conditional interim
approval.

In the final rules section of today’s
Federal Register, the EPA is fully
approving the Massachusetts 1990 base
year inventory, and fully approving the
establishment of a PAMS network as a
direct final rule without prior proposal,
because the Agency views these as
noncontroversial revision amendments

and anticipates no adverse comments. A
detailed rationale for each approval is
set forth in the direct final rule. The
EPA is not publishing a direct final rule
for the conditional interim approval of
the Massachusetts 15 percent ROP and
contingency plans. If no adverse
comments are received on this direct
final rule, no further activity is
contemplated in relation to this
proposed rule for these revisions. If EPA
receives any material adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document. Any parties interested in
commenting on this document should
do so at this time.

DATES: Comments on this proposed
action must be postmarked by August
13, 1997.

ADDRESSES: Written comments on this
action should be addressed to Susan
Studlien, Deputy Director, Office of
Ecosystem Protection, Environmental
Protection Agency, Region I, JFK
Federal Building, One Congress Street,
Boston, Massachusetts 02203. Copies of
the documents relevant to this action
are available for public inspection
during normal business hours at the
EPA Region | office, and at the
Massachusetts Department of
Environmental Protection, Division of
Air Quality Control, One Winter Street,
7th Floor, Boston, Massachusetts,
02108-4746. Persons interested in
examining these documents should
make an appointment with the
appropriate office at least 24 hours
before the visiting day.

FOR FURTHER INFORMATION CONTACT:
Robert F. McConnell, Air Quality
Planning Unit, EPA Region I, JFK
Federal Building, One Congress Street,
Boston, Massachusetts, 02203;
telephone (617) 565-9266.
SUPPLEMENTARY INFORMATION: For
supplementary information regarding
the Massachusetts 1990 base year
emission inventory or establishment of
a PAMS network, see the information
provided in the direct final action of the
same title which is located in the rules
section of today’s Federal Register.

Background

Section 182(b)(1) of the CAA as
amended in 1990 requires ozone
nonattainment areas with classifications
of moderate and above to develop plans
to reduce area-wide anthropogenic VOC
emissions by 15 percent from a 1990
baseline. The plans were to be
submitted by November 15, 1993 and

the reductions were required to be
achieved within 6 years of enactment or
November 15, 1996. The Clean Air Act
also sets limitations on the creditability
of certain types of reductions.
Specifically, States cannot take credit
for reductions achieved by Federal
Motor Vehicle Control Program
(FMVCP) measures (new car emissions
standards) promulgated prior to 1990 or
for reductions resulting from
requirements to lower the Reid Vapor
Pressure (RVP) of gasoline promulgated
prior to 1990. Furthermore, the CAA
does not allow credit for corrections to
basic Vehicle Inspection and
Maintenance Programs (I/M) or
corrections to Reasonably Available
Control Technology (RACT) rules (so
called “RACT fix-ups) as these programs
were required prior to 1990.

In addition, sections 172(c)(9) and
182(c)(9) of the CAA require that
contingency measures be included in
the plan revision to be implemented if
the area misses an ozone SIP milestone,
or fails to attain the standard by the date
required by the CAA.

There are two serious ozone
nonattainment areas within
Massachusetts which together
encompass the entire geographic area of
the Commonwealth. Massachusetts is
therefore subject to the 15 Percent ROP
requirements. The two areas are referred
to as the Boston-Lawrence-Worcester
serious area and the Springfield serious
area. The Boston-Lawrence-Worcester
area includes portions of counties in
New Hampshire which also must
demonstrate that ROP emission
reduction requirements are met.
Massachusetts did not enter into an
agreement with New Hampshire to do a
multi-state 15 percent plan, and
therefore submitted a plan to reduce
emissions only in the Massachusetts
portion of this area. EPA is taking action
today only on the Massachusetts portion
of the Boston-Lawrence-Worcester 15
Percent plan. EPA will act separately on
the New Hampshire portion of the 15
Percent plan for this area at a later date.

Massachusetts submitted final 15
Percent ROP plans to EPA on November
15, 1993. The plans contained adopted
rules for some, but not all of the VOC
control measures identified within the
plan. Additionally, Massachusetts did
not submit contingency plans, or a
commitment to adopt contingency plans
by November 15, 1994. The EPA
deemed the Massachusetts 15 Percent
plans incomplete by letter dated January
26, 1994, due to the lack of adopted
rules for all of the control programs
identified within the plans. Between
January 26, 1994 and January 11, 1995,
Massachusetts submitted adopted rules
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for the control strategies identified
within the 15 Percent plans. Revisions
to the Commonwealth’s 15 Percent ROP
plans were submitted to the EPA on
November 15, 1994 and December 30,
1994. On July 24, 1995, Massachusetts
submitted contingency plans to the EPA
as a SIP revision.

On March 31, 1997, Massachusetts
submitted further revisions to its 15%
ROP and contingency plans. The
Commonwealth also submitted
revisions to its post 1996 ROP plans on
March 31, 1997. EPA is not proposing
action on the Massachusetts post 1996
ROP plans within this notice.

The EPA has analyzed the submittals
made by Massachusetts and believes
that the 15 Percent plans and
contingency plans can be given
conditional interim approval because
the Commonwealth has accurately
analyzed the emission reductions
needed to meet these requirements, and
because the plans will strengthen the
SIP by achieving reductions in
emissions. These plans, however, rely to
a significant extent upon the emission
reductions from an automobile emission
testing program. On January 30, 1997,
EPA published a proposed conditional
interim approval of the Massachusetts
I/M program (62 FR 4505). A final
conditional interim approval of the
Massachusetts I/M program is being
published in the rules section of today’s
Federal Register. Since the
Massachusetts 15 percent and
contingency plans rely to a significant
extent upon the emission reductions
from the I/M program, EPA is proposing
conditional interim approval of these
plans as well. Full approval of the 15
percent and contingency plans can be
granted once the state meets the
conditions outlined in the final action
on the state’s motor vehicle testing
program. If Massachusetts does not meet
those conditions, this conditional
interim approval will convert a limited
approval, limited disapproval. The
emission reduction shortfall generated
by the Commonwealth not meeting the
conditions outlined in the I/M approval
action will comprise the portion of the
15 percent and contingency plans which
will receive limited disapproval; the
remaining portions of these SIPs will
receive limited approval. For a complete
discussion of EPA’s analysis of the
Massachusetts 15 percent ROP plans
and contingency plans, please refer to
the Technical Support Document for
this action which is available as part of
the docket supporting this action. A
summary of the EPA’s findings follows.

Emission Inventory

The base from which States determine
the required reductions in the 15
Percent plan is the 1990 emission
inventory. The EPA is approving the
Massachusetts 1990 emission inventory
with a direct final action in the rules
section of today’s Federal Register. The
inventory approved by the EPA exactly
matches the one used in the 15 Percent
ROP plan calculations.

Calculation of Target Level Emissions

Non-creditable reductions from the
FMVCP and RVP programs must be
subtracted from the base year inventory
to develop what is termed the 1990
adjusted inventory. Massachusetts
subtracted the non-creditable reductions
from the FMVCP program from the 1990
inventory. Support documentation
provided to EPA indicates that
Massachusetts made this adjustment
correctly.

The Commonwealth’s original 15
Percent ROP plan did not include an
adjustment for the RVP of gasoline sold
in the state in 1990, despite the fact that
Massachusetts documented that the RVP
of gasoline sold during 1990 was 8.6.
The revised 15 Percent ROP plan does
contain an RVP adjustment within the
calculation procedure used to develop
the adjusted base year inventory. The
Commonwealth performed this
adjustment consistent with the guidance
contained within the addendum to the
EPA document, “Guidance for Growth
Factors, Projections, and Control
Strategies for the 15 Percent Rate-of-
Progress Plans.” The adjustment
consisted of a recalculation of adjusted
1996 on-road mobile source emissions
using an RVP of 9.0. The net effect of
the adjustments made for the FMVCP
and RVP programs was that 32 tons per
summer day (tpsd) of VOC were
subtracted (statewide) from the 1990
baseline, anthropogenic emission
estimate.

The total emission reduction required
to meet the 15 Percent ROP plan
requirements equals the sum of the
following items: 15 percent of the
adjusted inventory, reductions that
occur from noncreditable programs such
as the FMVCP and RVP programs as
required prior to 1990, reductions
needed to offset any growth in
emissions that takes place between 1990
and 1996, and reductions that result
from corrections to the I/M or VOC
RACT rules. Table 1 summarizes these
calculations for the two serious ozone
nonattainment areas in Massachusetts.

TABLE 1.—CALCULATION OF REQUIRED
REDUCTIONS (TONS/SUMMER DAY)

Bos-
Spring- Law-
field Wor
1990 ROP Emission In-
ventoryl .......ceeeeens 153 795
1990 Adjusted Inven-
tOry2 ., 147 769
15% of Adjusted Inven-
(0] VN 22 115
Non-creditable Reduc-
tONS v 10 39
1996 Target3 ................. 122 640
1996 Adjusted Target4 118 625
1996 5 Projected, Un-
controlled Emissions 152 801
Required Reduction® .... 34 176

1Perchloroethylene and acetone emissions
were subtracted from the anthropogenic inven-
tory due to their addition to the list of
photochemically non-reactive VOCs.

2FMVCP and RVP adjustments
porated.

31996 Target is obtained by subtracting 15
percent of the adjusted inventory and the non-
creditable reductions from the 1990 ROP in-
ventory. Note that Massachusetts rounded its
calculations to the nearest whole number,
which may result in totals that appear off by
one ton per summer day.

41996 adjusted target reflects subtraction of
additional increment of FMVCP from 1996 to
1999, as required by December 23, 1996
guidance memorandum from Gay MacGregor
and Sally Shaver to the Regional Air Directors
on this topic.

51996 uncontrolled emissions for on-road
mobile sources were calculated using an
emission factor that reflected the level of con-
trol achieved by the FMVCP in 1996. Reduc-
tions from RACT and I/M fixups were also
subtracted in deriving 1996 uncontrolled emis-
sions.

6Required Reductions were obtained by
subtracting 1996 adjusted target from the
1996 projected uncontrolled inventory.

incor-

Measures Achieving the Projected
Reductions

Massachusetts has provided a plan to
achieve the reductions required for its
two serious o0zone nonattainment areas.
The following is a description of each
control measure Massachusetts used to
achieve emission reduction credit
within its 15 percent ROP plans.

A. Point Source Controls

Massachusetts estimates that
projected, controlled point source
emission will decrease by 8 tpsd by
1996 when compared to base year point
source emissions. The majority of these
reductions are expected to occur from
“RACT fixups,” and are not creditable
emission reductions. Massachusetts
correctly addressed the emission
reductions that will occur from RACT
fixups within the calculations
performed to estimate the emission
reduction obligations for the two serious
areas.
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Massachusetts has claimed
approximately 1 tpsd in emission
reduction credit from point sources
within its ROP plans. This reduction is
sought due to the implementation of “50
ton VOC RACT” on stationary sources
with the potential to emit 50 tons/year
of VOC. The Commonwealth’s 15% ROP
plan contains a list of the specific
facilities from which emission
reductions are anticipated. The list
includes the quantity of emission
reductions, and the relevant state rule
applicable to the source. The
Commonwealth has submitted the point
source RACT rules to EPA for
incorporation into the SIP. EPA has not
approved the rules, but intends to by the
time final action is taken on the
Massachusetts 15 percent plans. The
reductions claimed by the
Commonwealth from point sources are
approvable.

B. Area Source Controls
Automobile Refinishing

Massachusetts has adopted and
submitted to the EPA an automobile
refinishing regulation that will limit
VOC emissions from this source
category by regulating the VOC content
of automotive refinishing products. The
rule was submitted on January 9, 1995,
and deemed complete on January 20,
1995. The rule was approved by EPA
within the Federal Register on February
14, 1996 (61 FR 5696).

The state assumed a 40 percent
control efficiency would be achieved by
the automobile refinishing rule. On
November 29, 1994, EPA issued a final
guidance memorandum that allowed
States to assume a 37 percent control
level for this source category without
adopting a State rule due to a pending
National rule.

Although Massachusetts projected a
slightly higher control efficiency than
what is expected from the pending
federal rule, this seems justified because
the equipment standards requiring
higher transfer efficiency for application
equipment contained in the
Massachusetts rule will generate
emission reductions not expected from
the federal rule, which will not have
such provisions. Accordingly, EPA
proposes to accept the Commonwealth’s
control efficiency estimate, even though
it is slightly higher than what EPA has
projected for its National rule.

Massachusetts projects statewide 1996
uncontrolled emissions for this source
category as 31 tpsd. The rule is expected
to reduce emissions to 18 tpsd, for a 13
tpsd emission reduction.

Commercial and Consumer Products

On January 9, 1995, Massachusetts
submitted an adopted rule regarding
commercial and consumer products to
the EPA as a SIP revision. The rule,
entitled, ‘“Best Available Controls for
Consumer and Commercial Products,”
was deemed complete on January 15,
1995. The EPA approved the rule as part
of the Massachusetts SIP on December
19, 1995 (60 FR 65240). EPA agrees with
the 7 tpsd emission reduction calculated
by Massachusetts for this source
category.

Architectural Coatings

The consumer and commercial
products rule adopted by Massachusetts
and approved by EPA that is discussed
above also contains emission limits for
architectural and industrial
maintenance (AIM) coatings. The
Commonwealth projected an overall
control efficiency of 20 percent for
architectural and industrial
maintenance coatings.

In a memo dated March 22, 1995, EPA
provided guidance on the expected
reductions from a pending national
rulemaking on AIM coatings. The memo
projects that emissions would be
reduced by 20 percent for both
architectural coatings and industrial
maintenance coatings. Massachusetts
has claimed a similar amount of credit
from its rule. The 20 percent emission
reduction of 10 tpsd expected from this
rule is approvable.

C. On-Road Mobile Source Controls

(1) Vehicle Inspection and Maintenance

On March 27, 1996, Massachusetts
submitted a revised vehicle I/M program
pursuant to the National Highway
Systems Designation Act (NHSDA) of
1995. The Commonwealth’s program
includes provisions requiring inspection
and maintenance of heavy duty gasoline
vehicles.

Section 182(b)(1) of the CAA requires
that States containing ozone
nonattainment areas classified as
moderate or above prepare plans that
provide for a 15 percent VOC emission
reduction by November 15, 1996. Most
of the 15 percent SIPs originally
submitted to the EPA contained
enhanced I/M programs because this
program achieves more VOC emission
reductions than most, if not all other,
control strategies. However, because
most States experienced substantial
difficulties with these enhanced I/M
programs, only a few States are
currently actually testing cars using the
original enhanced I/M protocol.

In September, 1995, the EPA finalized
revisions to its enhanced I/M rule

allowing states significant flexibility in
designing I/M programs appropriate for
their needs. Subsequently, Congress
enacted the National Highway Systems
Designation Act of 1995 (NHSDA),
which provides States with more
flexibility in determining the design of
enhanced I/M programs. The substantial
amount of time needed by States to re-
design enhanced I/M programs in
accordance with the guidance contained
within the NHSDA, secure state
legislative approval when necessary,
and set up the infrastructure to perform
the testing program has precluded States
that revise their I/M programs from
obtaining emission reductions from
such revised programs by November 15,
1996.

Given the heavy reliance by many
States upon enhanced I/M programs to
help achieve the 15 percent VOC
emission reduction required under CAA
section 182(b)(1), and the recent
NHSDA and regulatory changes
regarding enhanced I/M programs, the
EPA recognized that it is no longer
possible for many States to achieve the
portion of the 15 percent reductions that
are attributed to I/M by November 15,
1996. Under these circumstances,
disapproval of the 15 percent SIPs
would serve no purpose. Consequently,
under certain circumstances, EPA will
propose to allow States that pursue re-
design of enhanced I/M programs to
receive emission reduction credit from
these programs within their 15 percent
plans, even though the emission
reductions from the I/M program will
occur after November 15, 1996.

Specifically, the EPA will propose
approval of 15 percent SIPs if the
emission reductions from the revised,
enhanced I/M programs, as well as from
the other 15 percent SIP measures, will
achieve the 15% level as soon after
November 15, 1996 as practicable. To
make this ““‘as soon as practicable”
determination, the EPA must determine
that the SIP contains all VOC control
strategies that are practicable for the
nonattainment area in question and that
meaningfully accelerate the date by
which the 15 percent level is achieved.
The EPA does not believe that measures
meaningfully accelerate the 15 percent
date if they provide only an
insignificant amount of reductions.

In the case of the Springfield and the
Massachusetts portion of the Boston-
Lawrence-Worcester serious
nonattainment areas, Massachusetts has
submitted 15 percent SIPs that would
achieve the amount of reductions
needed from I/M using an evaluation
date of January, 2000. Massachusetts has
submitted 15 percent SIPs that achieve
all other reductions by November, 1996.
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The EPA proposes to determine that
these SIP revisions contain all measures,
including enhanced I/M, that achieve
the required reductions as soon as
practicable.

The EPA proposes to determine that
the I/M program for the Springfield
nonattainment area and the
Massachusetts portion of the Boston-
Lawrence-Worcester area achieves
reductions as soon as practicable.

The EPA has examined other
potentially available SIP measures to
determine if they are practicable for the
two Massachusetts ozone nonattainment
areas, and if they would meaningfully
accelerate the date by which the area
reaches the 15 percent level of
reductions. The EPA proposes to
determine that these SIPs contain the
appropriate measures. The rationale for
this determination is outlined within
the technical support document
available in the docket for this action. In
summary, several area source measures
exist which could conceivably be
implemented prior to November 1999.
However, these measures would not
achieve the same level of emission
reductions expected from the
Commonwealth’s I/M program, and
additionally, would not meaningfully
accelerate the achievement of the
required reductions.

Massachusetts provided support
documentation outlining the derivation
of emission reductions anticipated from
the automobile I/M program. The
support documentation included a
demonstration that the 15 percent
reduction will be met assuming the
Commonwealth’s program achieves
emission reduction levels reflective of
an I/M 240 type program. Massachusetts
also submitted a demonstration that the
15 percent reduction would be met
assuming, more conservatively, that the
I/M program achieves emission
reductions reflective of an acceleration
simulation mode type program. EPA has
reviewed the Commonwealth’s
calculations and finds the estimates
acceptable. As stated in the rule
conditionally approving the I/M
program in today’s Federal Register, the
Commonwealth’s assumptions about the
level of emission reductions from its I/
M program are all consistent with
commitments DEP has given EPA about
how it will implement that program.
The ultimate issue of how much
emission reduction credit Massachusetts
can claim for its I/M program will be
determined as part of the program
evaluation provided for under the
National Highway Act, as described in
EPA’s conditional interim approval of
the I/M program in today’s Federal
Register.

(2) Reformulated Gasoline (RFG)

Section 211(k) of the Clean Air Act
requires that after January 1, 1995,
reformulated gasoline be sold or
dispensed in the nine nonattainment
areas with the highest ozone design
value with a population above 250,000.
This gasoline is reformulated to burn
cleaner and produce fewer evaporative
emissions. The Commonwealth of
Massachusetts was not subject to the
CAA’s reformulated gasoline
requirement. However, on August 14,
1991 a letter from Governor Weld was
submitted to EPA requesting that the
Massachusetts serious ozone
nonattainment areas participate in the
reformulated fuels program. This
request was published in the Federal
Register on November 15, 1991, 56 FR
57986. The EPA enforces this program
so the emission reductions are fully
enforceable. For purposes of its 15
percent ROP plans, Massachusetts used
the MOBILE5a model to calculate the
emission reductions due to the
implementation of the reformulated
gasoline program.

(3) Tier | Federal Motor Vehicle Control
Program

The EPA promulgated standards for
1994 and later model year light-duty
vehicles and light-duty trucks (56 FR
25724 (June 5, 1991)). Since the
standards were adopted after the Clean
Air Act amendments of 1990, the
resulting emission reductions are
creditable toward the 15 percent
reduction goal. For purposes of its 15
percent ROP plans, Massachusetts
calculated these reductions using the
MOBILE5a model.

(4) California Low Emission Vehicle
Program

Massachusetts has adopted a
regulation requiring that all new 1995
and subsequent model year passenger
cars and light duty trucks sold, leased
or registered in Massachusetts meet
California’s motor vehicle emission
standards. This regulation, found at 310
CMR 7.40, was adopted by the
Commonwealth in January 1992, and
approved by EPA on February 1, 1995,
(60 FR 6027). Massachusetts included
the MOBILESa runs in Appendix B of its
15 percent ROP plan. The MOBILEb5a
runs done to determine the emission
reduction credit from the California Low
Emission Vehicle program indicate that
the reductions were calculated in
accordance with EPA guidance.

(5) Stage Il Vapor Recovery

Massachusetts has adopted and
submitted to EPA a Stage Il vapor
recovery regulation that will limit VOC

emissions from this source category. On
November 13, 1992, Massachusetts
submitted a formal request to EPA to
amend the Massachusetts SIP. This SIP
revision contained amendments to the
Commonwealth’s Stage Il vapor
recovery rule, entitled “Dispensing of
Motor Vehicle Fuel” located at 310 CMR
7.24(6), which are required to satisfy
sections 182(b)(3) and 184(b)(2) of the
CAA. On February 17, 1993,
Massachusetts submitted the adopted
version of the revised Stage Il regulation
along with additional documentation
regarding the effective date of this rule.
EPA approved this Stage Il regulation as
a revision to the Massachusetts SIP in a
Federal Register notice published on
September 15, 1993, 58 FR 48315. The
Massachusetts 15 Percent ROP plans
contain the MOBILE 5a runs done to
determine the emission reduction credit
from the Stage Il vapor recovery
program. These MOBILE 5a runs
indicate that the reductions were
calculated in accordance with EPA
guidance.

D. Non-Road Mobile Source Controls

Reformulated Gasoline in Non-Road
Engines

On August 18, 1993, EPA’s Office of
Mobile Sources issued a guidance
memorandum regarding the VOC
emission reduction benefits for non-
road equipment which are in a
nonattainment area that uses Federal
Phase | reformulated gasoline.
Massachusetts has correctly used the
guidance to determine that the VOC
emission reductions from the use of
RFG in non-road engines will be
approximately 6 tpsd statewide.

New Federal Non-Road Engine
Standards

The revised 15 Percent ROP plan
submitted by Massachusetts on
December 30, 1994, and further revised
by a submittal made on March 31, 1997,
contained emission reductions that will
occur due to new federal non-road
engine standards. These emission
reduction credits claimed are consistent
with guidance issued by EPA dated
November 28, 1994, and amounttoa 7
tpsd reduction in VOC emissions across
the State.

15 Percent ROP Plan Summary

Table 2 summarizes the emission
reductions contained within the
Massachusetts 15 Percent ROP plans.
Massachusetts allocated between the
two nonattainment areas the anticipated
reductions from statewide control
measures using the same methodology
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that determined the allocation of its
1990 base year inventory emissions.

TABLE 2.—SUMMARY OF EMISSION RE-
DUCTIONS: MASSACHUSETTS SERI-
OUS OZONE NONATTAINMENT AREAS
(TONS/DAY)

Contingency Measures

Ozone nonattainment areas classified
as serious or above must submit to the
EPA, pursuant to sections 172(c)(9) and
182(c)(9) of the CAA, contingency
measures to be implemented if an area
misses an ozone SIP milestone or does
not attain the national ambient air

can be implemented with minimal
further action on their part and with no
additional rulemaking actions such as
public hearings or legislative review.

Analysis of Contingency Measures

The contingency plans submitted by
Massachusetts indicate that the

N , spring- | oS quality standard by the applicable date.  Commonwealth, consistent with EPA
onattainment area field o The General Preamble to Title | (57 FR  guidance dated August 23, 1993, has
13498, (April 16, 1992)) states that the  chosen to meet a part of its contingency
Required Reduction ...... 34 176 contingency measures should, at a measure obligation by using NOx
Creditable Reductions: minimum, ensure that an appropriate emission reductions. The 3 percent total
Point Source VOC level of emission reduction progress contingency measure reduction will
[27:Y 03 E 0 1 continues to be made if attainment or ; ;
) = - - o consist of a 1.5 percent VOC reduction,
Automobile Refinish- RFP is not achieved and additional dals pt NOx reduction. A
NG oo, 2 11 pl ing by the State i ded. Th anda l.5 percen x reguction. As
: planning by the State is needed. The )
Commercial and . h s fth required by the EPA’s NOx substitution
Consumer Products 1 6 EPA Interprets these provisions of the guidance, the 1.5 percent VOC
AIM Coatings 1 9 CAA to require States with serious and ducti ' -d tion f th
Roform. onresd above 0zone nonattainment areas to reduction 1s a requction from the
etorm, On-roa ) submit sufficient contin adjusted base year VOC inventory and
Auto Emissions Testing i JuneY T8I the 1.5 percent NOx reduction is a
Tier | so that upon implementation of such = P x &
California LEV measures, additional emission reduction from the adjusted base year
Stage II: reductions of three percent of the NOx inventory. The calculation of the
Subtotal, On-Road adjusted base year inventory (or a lesser ~ required reductions is shown in the
Mobile Strategies ... 33 143 percentage that will make up the table below:
RefOfmfvf Off-éoad e 1 5 identified shortfall) would be achieved
Nea\.ll\‘ld(sj HoadSiands 1 ¢ i the year after the failure has been
"""""""""""" identified (57 FR at 13511). States must
Total .o, 39 181 . .
show that their contingency measures
Area Adj. Inv. Adj. Inv. Conting. Conting.
(VOC) (NOx) (VOC) (NOx)
] o {1910 | {11 (o HN T TP PP OPPPUPPIN 147 105 2 2
BOS-LAW-WOT ..ottt ettt et nne et e e e e e e e e e 769 772 12 12

Massachusetts made a minor error in
determining the VOC contingency
obligations in that the values were
derived from the adjusted inventory
which used January 2000 as the mobile
source emission evaluation date. The
Commonwealth’s calculations yielded a
contingency obligation of 11 tpsd for the
Bos-Law-Wor area instead of 12 tpsd.
The appropriate values are shown in the
above table.

The Massachusetts contingency plans
consist of a demonstration that
projected, controlled emissions in 1998
will be below the emission target levels
calculated for those years with the
assumption that the contingency
measure obligation has been triggered.
In other words, the Commonwealth has
shown that emission levels will have
fallen 18 percent in addition to the non-
creditable reductions discussed
previously in this document. The
rationale for this is based on the fact
that if a State fails to meet its 15 percent
VOC emission reduction milestone and
therefore has to implement its
contingency plan, the emission
reductions from the contingency
measures must occur by May of 1998

(see August 23, 1993 EPA guidance
memorandum regarding contingency
measures.)

Additionally, the Commonwealth’s
SIP contains elements that achieve
emission reductions beyond those
required by the CAA, and these
programs achieve emission reductions
that satisfy the Commonwealth’s VOC
and NOx emission reduction
obligations. The non-CAA mandatory
programs cited by Massachusetts are
VOC control regulations adopted by the
Commonwealth on consumer and
commercial products, autobody
refinishing, and architectural and
industrial maintenance coatings, and for
NOy, the Massachusetts NOx RACT
rule. Although the Commonwealth was
required to adopt a NOx RACT rule, the
Massachusetts rule contains emission
limits which are more stringent than
required. Pursuant to EPA guidance
contained within a November 8, 1993
memorandum from D. Kent Berry to the
Regional Air Directors, the increment of
emission reductions generated due to
the more stringent limits of the
Commonwealth’s NOx RACT rule can

be considered to be non-CAA
mandatory reductions.

The EPA Regional office performed an
analysis of the emission reductions
generated by the Commonwealth’s NOx
RACT rule, and determined that the rule
achieves approximately 11 tpsd more
emission reductions than otherwise
required due to its more stringent limits.
Although this amount is short of the 14
tpsd NOx contingency obligation, the
Commonwealth’s demonstration that
1998 projected, controlled emission
levels will be below 1998 target levels
that were calculated with the
contingency obligation triggered reveals
a surplus emission reduction in both
nonattainment areas. A summary of the
Commonwealth’s contingency
demonstration is provided below:

Springfield VOC NOx
1998 Target (Adj. for
contingency) .............. 116 100
1998 Projected, Con-
trolled Emissions ....... 112 98
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Boston-Lawrence-
Worcester voc NOx
1998 Target (Adj. for
contingency) .............. 614 723
1998 Projected, Con-
trolled Emissions ....... 611 714

The demonstration submitted by
Massachusetts showed that projected,
controlled VOC and NOx emissions will
be below target levels for 1998 that were
calculated with contingencies triggered.

Transportation Conformity Budgets

In recognition of the proposed
approval of the 15 percent ROP plan,
EPA also proposes approval of motor
vehicle emission budgets for VOCs.
Final approval of the 15 percent plan
will eliminate the need for the
transportation conformity emission
reduction tests, which are the build/no
build test and the less than 1990
emissions test, for VOCs. These tests
will still be required for NOx emissions,
since the 15 percent plan does not
establish a NOx emission budget.

A control strategy SIP is required to
establish a motor vehicle emission
budget which places a cap on emissions
that cannot be exceeded by predicted
highway and transit vehicle emissions.
The Commonwealth of Massachusetts
did not provide a break down of the
1996 projected inventory denoting
transit emissions as an individual
category. Therefore EPA is proposing to
utilize the on-road mobile emissions
provided in the SIP submittal as the
motor vehicle emission budget for
transportation conformity purposes. The
on-road mobile VOC emissions are 137
tons per summer day, and 27 tons per
summer day for the Eastern and Western
Ozone nonattainment areas respectively.
EPA recommends that the
Commonwealth of Massachusetts
submit a specific motor vehicle
emission budget for conformity
purposes that includes both the
highway and transit components. If
such a submittal is made, EPA will
address the revised motor vehicle
budget within the final rulemaking on
the Commonwealth’s 15 percent plan.

The 1996 VOC motor vehicle
emission budgets for the two
nonattainment areas within
Massachusetts are 137 tpsd for the
Massachusetts portion of the Bos-Law-
Wor area, and 27 tpsd for the
Springfield area. EPA notes that the
Commonwealth derived these emission
values using the assumption that the
Massachusetts motor vehicle I/M
program will achieve emission
reductions equivalent to the reductions
achievable from an enhanced I/M

program. The validity of that
assumption will be reviewed when the
Commonwealth submits to EPA the
required evaluation of its I/M program.

Proposed Action

The EPA has evaluated these
submittals for consistency with the
CAA, EPA regulations, and EPA policy.
The Massachusetts 15 Percent ROP
plans will achieve enough reductions to
meet the 15 percent ROP requirements
of section 182(b)(1) of the CAA. In
addition, the Massachusetts contingency
plans will achieve enough emission
reductions to meet the three percent
reduction requirement under sections
172(c)(9) and 182(c)(9) of the CAA.
However, the ability of these plans to
achieve the indicated quantity of
emission reductions depends in large
part on the successful implementation
of an automobile emission testing
program. In the final rules section of
today’s Federal Register, EPA is issuing
a final interim conditional approval of
the Massachusetts automobile emission
testing program. Therefore, the EPA is
proposing a conditional interim
approval of the Massachusetts 15
Percent plans and Contingency plans
submitted in final form on March 31,
1997, as a revision to the SIP.

EPA is soliciting public comments on
the issues discussed in this proposal or
on other relevant matters. These
comments will be considered before
EPA takes final action. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA regional
office listed in the ADDRESSES section of
this action.

EPA is proposing to grant conditional,
interim approval of the Massachusetts
15 percent and contingency plans. The
outstanding issues with these SIP
revisions concern the ability of the
Massachusetts automobile emission
testing program to achieve the level of
emission reductions anticipated. For
this reason, EPA is proposing to grant
conditional, interim approval to these
SIP revisions provided that the
Commonwealth complies with the
conditions outlined in the final action
on the automobile emission testing
program, which is being published in
the rules section of today’s Federal
Register.

Under section 110(k)(4) of the Act,
EPA may conditionally approve a plan
based on a commitment from the State
to adopt specific enforceable measures
by a date certain, but not later than 1
year from the date of approval. If EPA
conditionally approves the commitment
in a final rulemaking action, the State
must meet its commitment as described

in the preceding paragraph. If the State
fails to do so, this action will become a
limited approval, limited disapproval 1
year from the date of final action on the
Commonwealth’s I/M program. EPA
will notify the State by letter that this
action has occurred. At that time, this
commitment will no longer be a part of
the approved Massachusetts SIP. EPA
subsequently will publish a document
in the Federal Register notifying the
public that the conditional approval
automatically converted to a limited
approval, limited disapproval. If the
State meets its commitment, within the
applicable time frame, the conditionally
approved submission will remain a part
of the SIP until EPA takes final action
approving or disapproving the
Massachusetts I/M program. If EPA
disapproves the Massachusetts I/M
program, the 15 percent and
contingency plans will receive limited
approvals, limited disapprovals at that
time. If EPA approves the Massachusetts
I/M program, the 15 percent and
contingency plans will be fully
approved in their entirety and replace
the conditionally approved program in
the SIP.

If EPA determines that it must issue
a limited disapproval rather than a final
conditional approval, or if the
conditional approval is later converted
to a limited approval, limited
disapproval, such action will trigger
EPA’s authority to impose sanctions
under section 179(a) of the CAA at the
time EPA issues the final limited
approval, limited disapproval or on the
date the Commonwealth fails to meet its
commitment. In the latter case, EPA will
notify Massachusetts by letter that the
conditional approval has been
converted to a limited approval, limited
disapproval and that EPA’s sanctions
authority has been triggered. In
addition, the final disapproval triggers
the federal implementation plan (FIP)
requuirement under section 110(c).

Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from Executive Order
12866 review.
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B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C
sections 603 and 604). Alternatively,
EPA may certify that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the CAA, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the
Commonwealth’s failure to meet the
commitment, it will not affect any
existing state requirements applicable to
small entities. Federal disapproval of
the state submittal does not affect its
state-enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new federal
requirement.

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives

of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the actions
proposed in this notice do not include
a Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
proposes approval of pre-existing
requirements under State or local law,
and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Reporting and recordkeeping, Nitrogen
oxides, Ozone, Volatile organic
compounds.

Dated: June 13, 1997.

John P. DeVillars,

Regional Administrator, EPA Region I.

[FR Doc. 97-18409 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[FRL-5855-2]

Clean Air Act Proposed Final Full
Approval of Operating Permits

Program and Approval of Delegation of
Section 112(l); State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to grant
final full approval of lowa’s Title V
operating permit program to meet the
requirements of 40 CFR part 70. In the
final rules section of the Federal
Register, the EPA is approving the
state’s program as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
adverse comments. An explanation for
the approval is set forth in the direct
final rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If the EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule

based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting should do so
at this time.

DATES: Comments on this proposed rule
must be received in writing by August
13, 1997.
ADDRESSES: Comments may be mailed to
Christopher D. Hess, Environmental
Protection Agency, Air Planning and
Development Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101.
FOR FURTHER INFORMATION CONTACT:
Christopher D. Hess at (913) 551-7213.
SUPPLEMENTARY INFORMATION: The EPA
granted interim approval to lowa’s Title
V program in an action effective October
2, 1995. The state was responsible to
make certain revisions within two years
of that date in order to receive final full
approval. lowa has made the necessary
revisions and now meets the criteria for
final full approval. For additional
information, please refer to the
summary provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: June 24, 1997.
U. Gale Hutton,
Acting Regional Administrator.
[FR Doc. 97-18251 Filed 7-11-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 80
[PR Docket No. 92-257; FCC 97-217]
Maritime Communications

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has adopted
a Second Further Notice of Proposed
Rule Making in PR Docket No. 92—-257
which seeks to simplify the licensing
process and introduce additional
flexibility for public coast stations.
Specifically, the Commission has
proposed rules to designate geographic
licensing regions for very high
frequency (VHF) public coast stations,
and assign all currently unassigned VHF
public correspondence channels on a
geographic basis by competitive
bidding. The Commission has proposed
rules to eliminate the required channel
loading showing for high seas public
coast stations, and implement
competitive bidding procedures for
mutually exclusive initial applications
on a case-by-case basis; and to eliminate
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the current emission restrictions and
channel plan, increase the permitted
power levels for point-to-point
communications, and streamline
licensing procedures for Automated
Maritime Telecommunications System
(AMTS) coast stations. The Commission
also seeks comment on allowing private
coast stations to share public coast
station frequencies in the medium
frequency (MF) and high frequency (HF)
bands.

DATES: Interested parties may file
comments on or before August 25, 1997,
and reply comments on or before
September 9, 1997.

ADDRESSES: Federal Communications
Commission, 1919 M St., N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT: Scot
Stone, Wireless Telecommunications
Bureau, Public Safety & Private Wireless
Division, (202) 418-0638 or via E-mail
to “‘sstone@fcc.gov’.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Further Notice of Proposed Rule Making
in the Second Report and Order and
Second Further Notice of Proposed Rule
Making, PR Docket No. 92—-257, FCC 97—
217, adopted June 17, 1997, and
released June 26, 1997, with
Commissioner Ness issuing a statement.
The full text of this Second Report and
Order and Second Further Notice of
Proposed Rule Making is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C. The complete text
may be purchased from the
Commission’s copy contractor,
International Transcription Services,
2100 M Street, N.W., Washington, D.C.
20037, telephone (202) 857-3800.
Summary of the Second Further Notice
of Proposed Rule Making in the Second
Report and Order and Second Further
Notice of Proposed Rule Making

1. The Commission initiated the
instant proceeding to update the
Maritime Service rules to promote the
use of new, spectrally efficient radio
communications techniques. The
Commission concluded in the Second
Further Notice of Proposed Rule Making
that it was in the public interest to
simplify the license process for VHF
public coast stations and to reconsider
its treatment of high seas and AMTS
public coast stations.

2. First, the Commission proposes to
designate ten licensing regions, based
on Coast Guard Districts, and authorize
a single licensee for all currently
unassigned VHF public correspondence
channels on a geographic basis, in lieu
of the site-based approach presently

used. Geographic area licensing
provides significant advantages over
site-based licensing for entities
providing subscriber-based services
because of the greater operational
flexibility it gives licensees and the
greater ease of administration for the
Commission. Coast Guard Districts
provide a sufficient amount of
contiguous coastline to foster local as
well as regional coast station systems,
and they reflect regional trading and
vessel movement patterns.

3. The Commission proposes to
permit the continued operation of
incumbent VHF public coast station
licensees and private land mobile radio
(PLMR) licensees sharing marine
spectrum in inland regions indefinitely,
and to require incumbents and
geographic licensees to afford
interference protection to one another.
Under the proposal, incumbent
licensees will be allowed to renew,
transfer, assign, and modify their license
in any manner so long as such
modifications do not extend the
incumbent’s service area; proposed
modifications that would extend an
incumbent’s service area or request
additional frequencies would be
contingent upon an agreement with
each affected licensee. If an incumbent
fails to construct, discontinues
operations, or otherwise has its license
terminated, its authorization would
automatically revert to the regional
licensee.

4. The Commission proposes to
authorize a single regional licensee to
operate on all unassigned public
correspondence frequencies within its
District for a ten-year license term. The
Commission proposes to permit each
regional licensee to place stations
anywhere within its region to serve
vessels or units on land, so long as
marine-originating traffic is given
priority and incumbent operations are
protected. Base stations and land units
would be blanket licensed under the
regional license, except that individual
licensing would be required for base
stations that require submission of an
Environmental Assessment under 47
CFR 1.1307 or international
coordination, or would affect the radio
frequency quiet zones described in 47
CFR 80.21.

5. The Commission seeks comment on
whether the current construction
requirement for VHF public coast
stations (i.e., that the station be placed
in operation within eight months of the
license grant) should be retained, or
replaced with a requirement that the
station provide substantial service
within ten years (or some lesser level of
service within a shorter time). The

Commission proposes to permit
partitioning and disaggregation of the
geographic licenses, with partitionees
and disaggregatees to hold their licenses
for the remainder of the original
licensee’s term and to have a renewal
expectancy.

6. Second, the Commission proposes
to eliminate the required showing of
channel loading for high seas public
coast stations. Like the now-eliminated
VHF band loading criteria, these
requirements were intended to prevent
channel warehousing and ensure
efficient use of the maritime spectrum,
but continuing to impose loading
requirements on high seas public coast
stations could unfairly impair the ability
of providers to compete. Efficient use of
high seas public coast station spectrum
is more appropriately monitored
through construction requirements. The
Commission proposes extending the
construction requirement from eight
months to twelve months.

7. Third, the Commission proposes to
introduce additional flexibility for
AMTS coast stations. The Commission
proposes extending the construction
requirement from eight months to two
years for new systems and from eight
months to one year for subsequently
licensed stations that extend the
geographic area served by the system;
and eliminating the current emission
restrictions and channel plan. The
Commission seeks comments
concerning ways to streamline licensing
and regulatory procedures while
continuing to protect television
reception from interference, and
concerning increasing the permitted
power levels for AMTS point-to-point
communications.

8. Fourth, the Commission proposes
to use competitive bidding procedures
to resolve mutually exclusive initial
applications for VHF geographic
licenses and for high seas and AMTS
public coast station licenses, in light of
its previous determination that public
coast stations provide a commercial
mobile radio service and, thus, public
coast station licenses are auctionable,
pursuant to 47 U.S.C. 309(j). The
Commission seeks comments regarding
the establishment of a “‘small business”
definition for the public coast service,
and on what small business provisions,
i.e., installment payment plans and
bidding credits, should be offered to
public coast small business applicants.

9. Finally, the Commission proposes
allowing private coast stations to share
public coast station frequencies in the
MF/HF bands, and seeks comments
regarding how the channels would be
shared and how to resolve mutually
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exclusive initial applications for such
frequencies.

10. In order to permit the orderly and
effective resolution of the issues in this
proceeding, the Second Further Notice
of Proposed Rule Making suspends the
acceptance of public coast station
applications to use VHF spectrum, and
PLMR applications proposing to share
that spectrum, for new licenses,
amendments to such new license
applications, applications to modify
existing licenses, and amendments
thereto; except applications involving
renewals, transfers, assignments, and
modifications that propose neither to
expand a station’s service area nor to
obtain additional public coast VHF band
spectrum. This suspension applies to
applications received on or after June
17, 1997, and is effective until March
17, 1998, provided that the Commission
has not taken any action in this
proceeding before that time.

11. Public coast station applications
to use VHF spectrum that were filed
prior to the deadline stated above and
which are pending will be processed
provided that they are not mutually
exclusive with other applications as of
the deadline stated above, and the
relevant period for filing competing
applications has expired as of the
deadline stated above. Previously filed
public coast station applications to use
public coast VHF spectrum not meeting
these criteria will be held in abeyance
until the conclusion of this proceeding.
Previously filed PLMR applications to
use such spectrum will be processed.

Regulatory Flexibility Act

Initial Regulatory Flexibility Analysis

12. As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603,
the Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the expected impact on small entities
of the policies and rules proposed in the
Second Further Notice of Proposed Rule
Making. Written public comments are
requested on the IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on this Second Further
Notice of Proposed Rule Making
provided in the item.

13. Need for and Obijectives of the
Proposed Rule. The purpose of this item
is to determine whether it is in the
public interest, convenience, and
necessity to amend our rules to simplify
our licensing process for VHF public
coast stations, to reconsider our
treatment of high seas public coast
stations, and to introduce additional
flexibility for AMTS public coast
stations. These proposals include: (1)

Converting licensing of VHF public
coast station spectrum for which the
principal use will involve, or is
reasonably likely to involve,
‘““subscriber-based” services, from site-
by-site licensing to geographic area
licensing, (2) simplifying and
streamlining the VHF public coast
spectrum licensing procedures and
rules, (3) increasing licensee flexibility
to provide communication services that
are responsive to dynamic market
demands, and (4) employing
competitive bidding procedures
(auctions) to resolve mutually exclusive
applications for public coast spectrum
for which the principal use will involve,
or is reasonably likely to involve,
“subscriber-based’ services. In addition,
we temporarily suspend the acceptance
and processing of certain public coast
spectrum applications, with the
exception of applications in a few noted
categories. These proposed rules and
actions should increase the number and
types of communications services
available to the maritime community.
Additionally, these proposals should
improve safety of life and property at
sea.

14. Legal Basis. Authority for issuance
of this item is contained in Sections 4(i),
4(j), 7(a), 302, 303(b), 303(f), 303(qg),
303(r), 307(e), 332(a), and 332(c) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154()),
157(a), 303(b), 303(f), 303(g), 303(r),
307(e), 332(a), and 332(c).

15. Description and Estimate of the
Number of Small Entities to Which Rule
Will Apply. The proposed rules would
affect licensees using public coast
spectrum. The Commission has not
developed a definition of the term
“small entity” specifically applicable to
public coast station licensees. Therefore,
the applicable definition of small entity
is the definition under the Small
Business Administration rules
applicable to radiotelephone service
providers. This definition provides that
a small entity is any entity employing
less than 1,500 persons. See 13 CFR
121.201, Standard Industrial
Classification (SIC) Code 4812. Since
the Regulatory Flexibility Act
amendments were not in effect until the
record in this proceeding was closed,
the Comission was unable to request
information regarding the number of
small entities that may choose to
provide public coast services and is
unable at this time to make a
meaningful estimate of the number of
potential public coast service providers
which are small businesses.

16. The size data provided by the
Small Business Administration does not
enable us to make a meaningful estimate

of the number of public coast station
licensees which are small businesses.
Therefore, we used the 1992 Census of
Transportation, Communications, and
Utilities, conducted by the Bureau of
Census, which is the most recent
information available. This document
shows that only 12 radiotelephone firms
out of a total of 1,178 such firms which
operated during 1992 had 1,000 or more
employees.

17. We seek comment on the number
of small entities that use public coast
station spectrum. Further, we seek
comment on the number of small
entities that are likely to apply for
licenses under the various proposals
described herein. Because any entity
that is capable of providing
radiotelephone service is eligible to
hold a public coast license, the
proposals herein could prospectively
affect any small business in the United
States. In other words, the universe of
prospective or possible public coast
spectrum users is all small businesses.

18. Reporting, Recordkeeping, and
Other Compliance Requirements. Again,
we note that we have requested
comment regarding the establishment of
a small business definition for public
coast spectrum. If we use competitive
bidding to award licenses, as proposed,
and also establish a small business
definition for the purpose of
competitive bidding, then all small
businesses that choose to participate in
these services will be required to
demonstrate that they meet the criteria
set forth to qualify as small businesses,
as required under part 1, subpart Q of
the Commission’s Rules, 47 CFR part 1,
subpart Q. Any small business applicant
wishing to avail itself of small business
provisions will need to make the general
financial disclosures necessary to
establish that the small business is in
fact small.

19. If this occurs, prior to auction
each small business applicant will be
required to submit an FCC Form 175,
OMB Clearance Number 3060-0600.
The estimated time for filling out an
FCC Form 175 is 45 minutes. In
addition to filing an FCC Form 175,
each applicant must submit information
regarding the ownership of the
applicant, any joint venture
arrangements or bidding consortia that
the applicant has entered into, and
financial information which
demonstrates that a small business
wishing to qualify for installment
payments and bidding credits is a small
business. Applicants that do not have
audited financial statements available
will be permitted to certify to the
validity of their financial showings.
While many small businesses have
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chosen to employ attorneys prior to
filing an application to participate in an
auction, the rules are proposed so that
a small business working with the
information in a bidder information
package can file an application on its
own. When an applicant wins a license,
it will be required to submit an FCC
Form 494 (common carrier) which will
require technical information regarding
the applicant’s proposals for providing
service. This application will require
information provided by an engineer
who will have knowledge of the
system’s design.

20. Federal Rules That May Duplicate,
Overlap, or Conflict with the Proposals.
None.

21. Significant Alternatives
Minimizing the Impact on Small
Entities Consistent with the Stated
Objectives. The NPRM solicits comment
on a variety of alternatives set forth
herein. Any significant alternatives
presented in the comments will be
considered. As noted, we have
requested comment regarding the
establishment of a small business
definition for the public coast service.
We also seek comment generally on the
existence of small entities in the public
coast service and how many total
entities, existing and potential, would
be affected by the proposed rules in the
NPRM. Finally, we request that each
commenter identify whether it is a
“small business’ under the SBA
definition of employing fewer than
1,500 employees.

22. IRFA Comments. We request
written public comment on the
foregoing IRFA. Comments must have a
separate and distinct heading
designating them as responses to the
IRFA and must be filed by the deadlines
provided in the item.

Ex Parte Rules

23. This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted except
during the Sunshine Agenda period,
provided they are disclosed as provided
in the Commission’s rules. See generally
47 CFR 1.1202, 1.1203, 1.1206(a).

Paperwork Reduction Act

24. This Second Further Notice of
Proposed Rule Making does not contain
either a proposed or modified
information collection.

Comment Filing Procedures

25. To file formally in this
proceeding, you must file an original
and four copies of all comments, reply
comments, and supporting comments. If
you want each Commissioner to receive
a personal copy of your comments, you

must file an original plus nine copies.
You should send comments and reply
comments to the Office of the Secretary,
Federal Communications Commission,
Washington, D.C. 20554. You also may
file informal comments by electronic
mail. You should address informal
comments to ‘“mayday@fcc.gov’’. You
must put the docket number of this
proceeding (“‘PR Docket No. 92—-257"")
on the subject line. You must also
include your full name and Postal
Service mailing address in the text of
the message. Formal and informal
comments and reply comments will be
available for public inspection during
regular business hours in the FCC
Reference Center of the Federal
Communications Commission, Room
239, 1919 M Street, N.W., Washington,
D.C. 20554.

List of Subjects in 47 CFR Part 80

Communications equipment, Radio,
Vessels.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

47 CFR Part 80 is proposed to be
amended as follows:

PART 80—STATIONS IN THE
MARITIME SERVICES

1. The authority citation for Part 80
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303, unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amended; 47
U.S.C. 151-155, 301-609; 3 UST 3450, 3 UST
4726, 12 UST 2377.

2. Section 80.25(b) is revised to read
as follows:

§80.25 License term.
* * * * *

(b) Licenses other than ship stations
in the maritime services will normally
be issued for a term of ten years from
the date of original issuance, major
modification, or renewal.

* * * * *

3. Section 80.49 is revised to read as

follows:

§80.49 Construction and regional service
requirements.

(a) Public coast stations. Each VHF
public coast station licensee must
demonstrate that it is providing
substantial service within its region or
service area (subpart P) within ten years
of the initial license grant. For LF, MF,
and HF band and AMTS public coast
station licensees, when a new license
has been issued or additional operating

frequencies have been authorized, if the
station or frequencies authorized have
not been placed in operation within
twelve months from the date of the
grant, the authorization becomes invalid
and must be returned to the
Commission for cancellation.

(b) Public fixed stations. When a new
license has been issued or additional
operating frequencies have been
authorized, if the station or frequencies
authorized have not been placed in
operation within twelve months from
the date of the grant, the authorization
becomes invalid and must be returned
to the Commission for cancellation.

4. Section 80.215(h)(5) is revised to
read as follows:

§80.215 Transmitter power.
* * * * *

(h) * * *

(5) The transmitter power, as
measured at the input terminals to the
station antenna, must be 50 watts or
less.

* * * * *

5. Section 80.303(b) is revised to read
as follows:

§80.303 Watch on 156.800 MHz (Channel
16).
* * * * *

(b) A coast station is exempt, by rule,
from compliance with the watch
requirement when Federal, State, or
Local Government stations maintain a
watch on 156.800 MHz over 95% of the
coast station’s service area. Each
licensee exempted by rule must notify
the appropriate Coast Guard District
office at least thirty days prior to
discontinuing the watch, or in the case
of new stations, at least thirty days prior
to commencing service.

* * * * *

6. Section 80.357(b)(2)(ii)
introductory text is revised to read as
follows:

§80.357 Morse code working frequencies.
* * * * *
* * *

i

(ii) Frequencies above 5 MHz may be
assigned primarily to stations serving
the high seas and secondarily to stations
serving inland waters of the United
States, including the Great Lakes, under
the condition that interfrence will not
be caused to any coast station serving
the high seas.

* * * * *

§80.361 [Amended]

7. Section 80.361 is amended by
redesignating paragraph (a)(1) as
paragraph (a) and removing paragraph

@)(2).
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8. Section 80.371 is amended by
removing paragraph (b)(4) and revising
paragraph (c) introductory text to read
as follows:

§80.371 Public correspondence
frequencies.
* * * * *

(c) Working frequencies in the marine
VHF 156-162 MHz band. The frequency
pairs listed below are available for
assignment to a single licensee in each
of the following ten regions: the First,
Fifth, Seventh, Eighth, Ninth, Eleventh,
Thirteenth, Fourteenth, and
Seventeenth United States Coast Guard
Districts, as they are defined in 33 CFR
part 3. Each regional licensee may place
stations anywhere within its region so
long as it provides protection to co-
channel incumbent licensees, as defined

in subpart P. For purposes of this
section, co-channel incumbent licensees
include public coast stations and
Industrial and Land Transportation
stations authorized under part 90 of this
chapter on a primary basis. Each
regional licensee may also operate on
offset frequencies in areas where the
regional licensee is authorized on both
frequencies adjacent to the offset
frequency. Regional licensees that share
a common border may either distribute
the available frequencies upon mutual
agreement or request that the
Commission assign frequencies along
the common border. Operation along
international borders is subject to
coordination with foreign
administrations.

* * * * *

§80.374 [Amended]

9. Section 80.374 is amended by
removing paragraph (a) and
redesignating paragraphs (b) and (c) as
paragraphs (a) and (b).

10. Section 80.481 is added to read as
follows:

§80.481 Alternative technical parameters
for AMTS transmitters.

In lieu of the technical parameters set
forth in this part, AMTS transmitters
may utilize any modulation or
channelization scheme so long as
emissions are attenuated, in accordance
with 47 CFR 80.211, at the band edges
of each station’s assigned channel group
or groups.

[FR Doc. 97-18292 Filed 7-11-97; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Research, Education, and Economics

Notice of Strategic Planning Task
Force Meeting

AGENCY: Research, Education, and
Economics, USDA.
ACTION: Notice of meeting.

SUMMARY: The United States Department
of Agriculture announces a meeting of
the Strategic Planning Task Force on
Research Facilities.

SUPPLEMENTARY INFORMATION: The
Strategic Planning Task Force on
Research Facilities which consists of 15
members, have scheduled to meet for
the second of eight planned meetings.
The meeting is scheduled to be held at
the Holiday Inn-University Park in Ft.
Collins, Colorado, beginning at 1 p.m.
on August 25 and concluding at 4 p.m.
on August 27. The meeting will focus on
what has transpired since the initial
meeting on May 28-30, 1997, in Ames,
lowa, and what has been accomplished
since. One day of the meeting will be
spent touring various ARS, FS, and
APHIS research facilities. At the first
meeting, a draft agenda on ways to
implement the charge of the Secretary
was introduced and a format for
subsequent meetings established.

TIMES AND DATES: August 25, 1997, 1
p.m.—8 p.m.; August 26, 1997, 8 a.m—
8 p.m.; and August 27, 1997, 8 a.m.—

4 p.m.

PLACE: Holiday Inn—University Park,
425 W. Prospect Avenue, Ft. Collins, CO
80526.

TYPE OF MEETING: Open to the public.
COMMENTS: The public may file written
comments before or after the meeting
with the contact person listed below.
FOR FURTHER INFORMATION CONTACT:
Mitch Geasler, Project Director, Strategic
Planning Task Force on Research
Facilities, Room 212-W, Jamie L.
Whitten Building, USDA, 1400

Independence Avenue, S.W.,
Washington, D.C. 20250. Telephone
(202) 720-3803.

Done at Washington, D.C. this 8th day of
July 1997.
Catherine E. Woteki,

Acting Under Secretary, Research, Education,
and Economics.

[FR Doc. 97-18384 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service

Notice of Intent to Extend a Currently
Approved Information Collection

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995(Pub.
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
Part 1320 (60 FR 44977, August 29,
1995), this notice announces the
Cooperative State Research, Education,
and Extension Service’s (CSREES)
intention to request an extension for
three years for a currently approved
information collection in support of
programs administered by CSREES’s
Higher Education Programs (HEP) unit.
DATES: Comments on this notice must be
received by September 17, 1997 to be
assured of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Sally J. Rockey, Deputy
Administrator, Competitive Research
Grants and Awards Management,
CSREES, USDA, STOP 2240, 1400
Independence Avenue, S.W.,
Washington, D.C. 20250-2240;
Telephone: (202) 401-1766; E-mail:
OEP@reeusda.gov.

SUPPLEMENTARY INFORMATION:

Title: CSREES/Higher Education
Grants Program.

OMB Number: 0524—0030.

Expiration Date of Current Approval:
September 30, 1997.

Type of Request: Intent to extend a
currently approved information
collection for three years.

Abstract: The HEP unit of USDA/
CSREES administers several

competitive, peer-reviewed research and
teaching programs, under which grants
of a high-priority nature are awarded.
These programs are authorized pursuant
to the authorities contained in the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977, as amended (7 U.S.C. 3101 et
seq.), section 1417(b)(1) for the
Challenge Grants Program (7 U.S.C.
3152), section 1417(b)(4) for the
Capacity Building Grants Program (7
U.S.C. 3152), section 1455 for the
Hispanic-Serving Institutions Education
Grants Program (7 U.S.C. 3241), and the
Equity in Educational Land-Grant Status
Act of 1994 (7 U.S.C. 301 et seq.) for the
Tribal Colleges Education Equity Grants
Program.

The Challenge Grants Program is
intended to assist colleges and
universities in the United States in
providing high quality educational
programs in the food and agricultural
sciences. The Capacity Building Grants
Program is intended to strengthen the
teaching and research capabilities of the
sixteen 1890 historically black Land-
Grant Institutions and Tuskegee
University. The Hispanic-Serving
Institutions Education Grants Program is
intended to promote and strengthen the
ability of Hispanic-Serving Institutions
to carry out educational programs. The
Tribal Colleges Education Equity Grants
Program is intended to support projects
that strengthen academic programs at
the 1994 Land-Grant Institutions. All of
these programs will, in turn, attract
outstanding students and produce
graduates capable of strengthening the
Nation’s food and agricultural scientific
and professional work force.

Before awards can be made, certain
information is required from applicants
as part of an overall proposal package.
In addition to project summaries,
descriptions of the research or teaching
efforts, literature reviews, curricula
vitae of principal investigators, and
other, relevant technical aspects of the
proposed project, supporting
documentation of an administrative and
budgetary nature also must be provided.
Because of the nature of the
competitive, peer-reviewed process, it is
important that information from
applicants be available in a
standardized format to ensure equitable
treatment.

Each year, HEP solicitations are
issued requesting proposals for various
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research and teaching areas targeted for
support. Applicants submit proposals
for these targeted research and teaching
areas following the format outlined in
the proposal application guidelines
accompanying each solicitation. These
proposals are evaluated by peer review
panels and awarded on a competitive
basis.

These programs have been using
forms that have been approved in an
OMB-approved collection of
information package (OMB No. 0524—
0030).

Forms CSREES-662, **Assurance
Statement(s);”” CSREES-663, ““Current
and Pending Support;”” CSREES-708,
“Summary Vita—Teaching Proposal;”
CSREES-710, “Summary Vita—
Research Proposal;”” CSREES-711,
“Intent to Submit a Proposal;” CSREES—
712, ““Higher Education Proposal Cover
Page;” and CSREES-713, “‘Higher
Education Budget” are mainly used for
proposal evaluation and administration
purposes. While some of the
information will be used to respond to
inquiries from Congress and other
government agencies, the forms are not
designed to be statistical surveys or data
collection instruments. Their
completion by potential recipients is a
normal part of the application to Federal
agencies which support basic and
applied scientific research.

The following information has been
collected and will continue to be
collected:

Form CSREES-662—Assurances:
Provides required assurances of
compliance with regulations involving
the protection of human subjects,
animal welfare, and recombinant DNA
research.

Form CSREES-663—Current and
Pending Support: Provides information
for active and pending projects an
applicant may have.

Form CSREES-708—Teaching
Credentials: Identifies key personnel
contributing substantially to the
conduct of a teaching project and
provides pertinent information
concerning their backgrounds.

Form CSREES-710—Research
Credentials: Identifies key personnel
contributing substantially to the
conduct of a research project and
provides pertinent information
concerning their backgrounds.
Currently, the only program using this
form is the Capacity Building Grants
Program.

Form CSREES-711—Intent to Submit:
Provides names, addresses, and phone
numbers of project directors and
authorized agents of applicant
institutions and general information
regarding potential proposals.

Form CSREES-712—Proposal
Identification: Provides names,
addresses, and phone numbers of
project directors and authorized agents
of applicant institutions and general
information regarding the proposals.

Form CSREES—-713—Budget: Provides
a breakdown of the purposes for which
funds will be spent in the event of a
grant award.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 6.75 hours per
response.

Respondents: Non-profit institutions,
individuals, businesses, Federal
Government, and State, Local, or Tribal
Governments.

Estimated Number of Responses per
Form: 200 for Form CSREES-710; 400
for Form CSREES-708; and 600 each for
Forms CSREES—-662, CSREES-663,
CSREES-711, CSREES-712 and
CSREES-713.

Estimated Total Annual Burden on
Respondents: 3,450 hours, broken down
by: 150 hours for Form CSREES-662
(one-quarter hour per 600 respondents);
150 hours for Form CSREES-663 (one-
quarter hour per 600 respondents); 400
hours for Form CSREES—708 (one hour
per 400 respondents); 200 hours for
Form CSREES-710 (one hour per 200
respondents); 150 hours for Form
CSREES-711 (one-quarter hour per 600
respondents); 1,800 hours for Form
CSREES-712 (3 hours per 600
respondents); 600 hours for Form
CSREES-713 (one hour per 600
respondents).

Frequency of Responses: Annually.

Copies of this information collection
can be obtained from Suzanne
Plimpton, Policy and Program Liaison
Staff, CSREES; Telephone: (202) 401—
1302; E-mail: OEP@reeusda.gov.

Comments: Comments are invited on:
(a) whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Sally J. Rockey, Deputy Administrator,
Competitive Research Grants and
Awards Management, CSREES, USDA,

STOP 2240, 1400 Independence
Avenue, S.W., Washington, D.C. 20250—
2240; Telephone: (202) 401-1766; E-
mail: OEP@reeusda.gov. Comments also
may be submitted directly to OMB and
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20502.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments also
will become a matter of public record.

Done at Washington, D.C., this 8th day of
July, 1997.

B.H. Robinson,

Administrator, Cooperative State Research,
Education, and Extension Service .

[FR Doc. 97-18299 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Foreign Market Development
Cooperator Program—FY 1998
Program Announcement

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

SUMMARY: This notice announces the
availability of funds for the Fiscal Year
1998 Foreign Market Development
Cooperator (Cooperator) Program.

DATES: All applications must be
received by 5:00 p.m. Eastern Daylight
Savings Time, August 13, 1997.
ADDRESSES: U.S. Department of
Agriculture, Foreign Agricultural
Service, Marketing Operations Staff,
STOP 1042, 1400 Independence Ave.,
S.W., Washington, D.C. 20250-1042.

FOR FURTHER INFORMATION CONTACT:
The Marketing Operations Staff at (202)
720-4327.

SUPPLEMENTARY INFORMATION:
Introduction

The Foreign Agricultural Service
(FAS) announces that applications are
being accepted for participation in the
Fiscal Year 1998 Cooperator Program.
The Program is intended to create,
expand and maintain foreign markets
for United States agricultural
commodities and products. The Foreign
Agricultural Service (FAS) administers
the Cooperator Program and provides
cost share assistance to eligible trade
organizations to carry out approved
market development activities.
Financial assistance under this program
will be made available on a competitive
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basis and applications will be reviewed
against the evaluation criteria contained
in this announcement.

On May 16, 1997, FAS published a
notice in the Federal Register
requesting comments on the proposed
method and criteria for evaluating
proposals and allocating funds among
applicants. FAS received 10 letters from
various U.S. trade association in
response to the notice. Following is a
summary of the comments and FAS’
responses to these comments. General
comments relating to the value of a
competitive process and non-
substantive comments have been
omitted.

Comment: We question how Past
Demand Expansion Performance will be
used in the criteria. Our understanding
of this criteria is that a U.S. commodity
that accounted for 100% of the world
market for that commodity would
receive a higher weighting in the
funding formula than a commodity that
accounted for only 40%. This seems to
make little sense. A very high existing
market share would suggest relatively
less need for aggressive market
development since competition does not
exist or has been largely eliminated. At
the other extreme, a low market share
may suggest that the U.S. cannot be
competitive and may warrant limited or
no market development efforts. The
midrange of market shares, 25%-75%,
most likely would occur for those
commodity markets which are
extremely competitive (but where the
U.S. is having some success) and would
benefit most from market development
investments.

Comment: In calculating past export
performance and past demand
expansion performance, Cooperators
will be awarded for activities carried out
in targeted markets that are steady,
reliable customers (where market
development may not be as critical)
rather than in markets that are just
beginning to develop for U.S. suppliers
or in markets that are declining and
market development is being used to try
to keep the market viable. Program
funds should be available to help
Cooperators leverage their market
development activities in targeted
markets that may not be at their peak.

Comment: In the discussion of past
export performance, reference is made
to the “‘share of the value of exports.”
How is this calculated?

Comment: In the discussion of the
contribution level criteria, reference is
made to “‘share of contributions.” What
does this mean?

Comment: Throughout the description
of the allocation criteria, reference is
made to “‘shares” instead of actual

values. We found this confusing and
request that FAS take another look at
the proposed methodology for making
the calculations for each of the criteria.

Response: From the above comments
it appears that there is some confusion
and perhaps, in some cases,
misunderstanding of how and why
some of the allocation criteria will be
calculated and used in the allocation
process. The following should help to
clarify these issues. First, the general
philosophy behind selecting and using
these criteria is to balance export
performance and market potential with
the limited amount of program
resources that are available. It is our
expectation that in using these objective
criteria—combined with the other
factors identified under the Review
Process section of this notice—that this
overall objective will be met. Second,
the criteria and the manner in which
they will be used as designed to ensure
that the appropriate level of resources
are allocated for both market
maintenance and market potential, or
growth objectives. Third, will regard to
the meaning of the word “‘share” as
used in several of the allocation criteria,
this term refers to a percent, not market
share. Using the past export
performance criterion as an example,
“share” refers to the applicant’s percent
of the total export value of products
promoted by all applicants under the
program compared to the applicant’s
percent of total available Cooperator
Program resources.

Comment: Why did FAS decide to ask
for six years of data for calculating the
allocation criteria? By asking for so
many years, FAS is complicating the
process of developing proposals and
encouraging applicants to spend time on
data generation and presentation that
could more profitably be used by
developing that part of the proposal that
explains the link between activities and
the applicant’s marketing strategy.

Response: The Cooperator Program is
a long-term market development
program designed to address long-term
foreign import constraints such as infra-
structural market impediments and
limited processing capabilities. Given
these types of constraints, it typically
takes several years before any returns on
investment are realized. For this reason,
FAS believes it is necessary to analyze
data spanning a longer time period in
order to obtain an accurate assessment
of a long-term strategic marketing plan.
Also, by using data spanning several
years, we are able to mitigate the impact
of year-to-year fluctuations in trade
caused by factors external to the
program, e.g., changes in price and
production levels.

Comment: In the discussion of past
demand expansion performance,
reference is made to the ‘““total value of
world imports.” Why did FAS decide to
base this calculation on import rather
than export statistics.

Response: FAS chose to use imports
rather than exports for this factor
because a primary objective of the
Cooperator Program is to increase
worldwide demand for U.S. agricultural
commodities.

Comment: Please explain the choice
of the year 2003 as the basis for the
future demand expansion goals
criterion.

Response: The calculations for
contribution levels, past export
performance, past demand expansion
performance and future demand
expansion goals are based on 6 years of
data, to the extent such data is available.
The first year for which data will be
available for the future demand
expansion goals criterion will be 1998,
followed by 6 years of projections to the
year 2003.

Comment: Since the weight factor will
almost always be less than 1.00, the
implication of this formula is that FMD
applicants will always receive
something less than the commodity
division recommends. This gives the
commodity division incentive to inflate
its funding recommendation.

Response: While the sum of all the
factor weights is 1.00, the position, or
scoring, of one applicant relative to all
other applicants is more important. The
ability of the commodity divisions to
inflate the recommendations is
constrained by the amount of available
funds. The ability to ‘game’ this process
is quite limited because allocations are
ultimately based on contribution levels
and performance.

Comment: We believe that the
weighting factors for two of the
proposed allocation criteria should be
revised. We believe that the overall
formula is weighted too heavily toward
an applicant’s contribution level. The 40
percent weighting, we believe, would
have a tendency to reward larger well-
financed participants and unfairly limit
or punish the small-to-medium sized
applicants. Conversely, we feel that the
proposed weighting percentage given for
past export performance (20 percent) is
too low. To better reflect the efforts of
an applicant, we recommend that the
percentage weighting for these two
criteria be reversed or at least equalized.
We feel that our members should be
rewarded for the volume and value of
their exports which make a sizable
contribution to the positive agricultural
trade balance.
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Response: FAS assigned a 40 percent
weight to the contribution criterion
because we believe that the contribution
level reflects an industry’s commitment
to its international marketing efforts.
The formula does not necessarily
disadvantage smaller applicants with
fewer resources to contribute to the
program because each applicant’s
contribution level is compared to its
Cooperator marketing plan budget, i.e. a
ratio is established. FAS also places
importance on export performance and
demand expansion when evaluating
applications as reflected in four of the
five allocation criteria. Collectively, this
criteria account for 60 percent of the
allocation formula.

Comment: The wording of the last
sentence in the draft notice is unclear to
us. Reference is made to a “‘total weight
factor,” but we can find no earlier
reference to this factor in the text of the
notice.

Response: The total weight factor is
simply the sum of the percentage weight
factors of the four allocation criteria
which will be used for each applicant
this year.

Comment: Under the proposed
weighting described in section (b) past
export performance, we are concerned
about how the foreign overhead
provided for co-location within a U.S.
agricultural trade office will be
calculated. In a number of cases, the
FMD cooperator has not had a choice in
whether or not to co-locate within an
ATO in a target market, and does not
have direct control over the level of
expenditure used to support that ATO.

Response: FAS will calculate the
dollar value of space provided for co-
location within a U.S. agricultural trade
office. This value will be based on the
square footage occupied by the
applicant in the office and the actual
rent cost paid by FAS. Since the value
represents a level of resources being
provided by the U.S. Government, it
should be included in the allocation
formula.

Comment: In calculating proposed
contribution levels, past export
performance, and past demand
expansion performance, the collection
of targeted markets over the six year
time period should remain unchanged
in order to obtain accurate data. Under
our limited budget, for example,
targeted markets move in and out of
each year’s marketing plan based on
expected or forecast export activity and
availability of program funds.

Response: The accuracy of the data
collected will not be impacted by
changes in the targeted markets. For any
given year that Cooperator funds are
spent in a market, the applicant will be

required to provide six years of data.
Again, FAS believes it is necessary to
analyze data spanning a longer time
period in order to obtain an accurate
assessment of a long-term strategic
marketing plan.

Comment: Our organization seems to
qualify for all usual and customary
factors used by FAS when reviewing
proposed projects, e.g, U.S.-based staff,
contributions, etc. However, the
calculations—6 year averages—for
contributions, past export performance,
past demand expansion performance,
future demand expansion goals and
accuracy of past demand expansion
projections seem to be intertwined with
existing MAP provisions and
performance. Our organization has no
MAP history. Does this therefore
disqualify our organization from FMD
consideration?

Response: An applicant need not have
previously participated in the MAP or
Cooperator Program to receive
consideration for funding. For those
applicants that have no MAP history,
calculations for the allocation criteria
will be based on Cooperator Program
data, as available.

Comment: We believe that in
developing a method to evaluate the
relative merits of different proposals for
the purpose of determining appropriate
funding levels, an exemption or
different method of evaluation should
be given to small cooperators. Time and
resources available to applicants to
prepare “‘meritorious proposals’ will be
a significant factor. Special
consideration should be given to
cooperators whose proposed marketing
plan budgets fall within a *“de minimis”’
range or less than 0.5%, 1%, or 2% of
all Cooperator marketing plan budgets.

Response: FAS does not intend to
exempt or apply a different method of
evaluation to any applicant as this
would undermine the competitive
nature of the allocation process. FAS
has also considered the time and
resources needed to prepare an
application for the Cooperator Program
and we do not believe this competitive
process will impose any additional
burden on applicants.

Comment: We request that any
proposed program regulation
acknowledge that due to the diverse
makeup of the applicants in terms of
membership that the allocation of FMD
funding take into consideration the
nature of the industry. That is, any
calculation of an industry’s ability to
develop contributions, and the
wherewithal to collect industry
contributions, should be
counterbalanced by that industry’s

contribution to the economy, in
particular, the export economy.

Response: FAS recognizes that not all
applicants have the same ability to
generate industry funding and
contributions to the program. FAS also
recognizes that an industry’s
contribution to the economy as a whole
is very important. However, for this
allocation process, it would be too
difficult and too time consuming to
identify, quantify, and verify the
appropriate variables for measuring the
benefits to the economy.

Background

Under the Cooperator Program, FAS
enters into Market Development Project
Agreements with nonprofit U.S. trade
organizations or associations of State
Departments of Agriculture. FAS enters
into agreements with those nonprofit
U.S. trade organizations that have the
broadest possible producer
representation of the commodity being
promoted and gives priority to those
organizations that are nationwide in
membership and scope. Program
participants may not, during the term of
their agreement with FAS, make export
sales of the agricultural commodity
being promoted or charge fees for
facilitating an export sale if promotional
activities designed to result in that
specific sale are supported by
Cooperator Program funds.

Market Development Project
Agreements involve the promotion of
agricultural commodities on a generic
basis and, therefore, do not involve
activities targeted directly toward
individual consumers. Approved
activities contribute to the maintenance
or growth of demand for the agricultural
commodities and generally address
long-term foreign import constraints by
focusing on matters such as:
—Reducing infra-structural or historical

market impediments;

—Improving processing capabilities;

—Modifying codes and standards; and

—Identifying new markets or new
applications or uses for the
agricultural commodity or product in
the foreign market.

Authority

The Cooperator Program is authorized
by Title VII of the Agricultural Trade
Act of 1978, 7 U.S.C. 5721, et seq.
Program regulations appear at 7 CFR
part 1550.

Application Process

To be considered, an applicant must
submit to FAS information related to the
allocation criteria considered by FAS as
described in this notice. All
applications must be submitted in
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triplicate from (an original and two
copies). Handbooks are available to
assist applicants in developing an
application and marketing plan. To
receive a handbook, contact the
Marketing Operations Staff at (202) 720—
4327 or visit the FAS home page at
http://www.fas.usda.gov.

Review Process

FAS allocates funds in a manner that
effectively supports the strategic
decision-making initiatives of the
Government Performance and Results
Act (GPRA) of 1993. In deciding
whether a proposed project will
contribute to the effective creation,
expansion or maintenance of foreign
markets, FAS seeks to identify a clear,
long-term agricultural trade strategy by
market or product and a program
effectiveness time line against which
results can be measured at specific
intervals using quantifiable product or
country goals. These performance
indictors are part of FAS’ resource
allocation strategy to fund applicants
which can demonstrate performance
based on a long-term strategic plan,
consistent with the strategic objectives
of the United States Department of
Agriculture’s Long-term Agricultural
Trade Strategy, and address the
performance measurement objectives of
the GPRA.

FAS considers a number of factors
when reviewing proposed projects.
These factors include:

—The ability of the organization to
provide an experienced U.S.-based
staff with technical and international
trade expertise to ensure adequate
development, supervision and
execution of the proposed project;

—The organization’s willingness to
contribute resources including cash
and goods and services of the U.S.
industry and foreign third parties;
The conditions or constraints

affecting the level of U.S. exports and

market share for the agricultural
commodities and products;

—The degree to which the proposed
project is likely to contribute to the
creation, expansion, or maintenance
of foreign markets; and

—The degree to which the strategic plan
is coordinated with other private or
U.S. government-funded market
development projects.

(1) Phase I—Sufficiency Committee
Review

Applications received by the closing
date will be reviewed by FAS to
determine the eligibility of the
applicants and the completeness of the
applications.

(2) Phase 2—FAS Divisional Review

Applications which meet the
application procedures will then be
further evaluated by the applicable FAS
Commodity Division. The Divisions will
recommend funding levels for each
applicant based on a review of the
applications and marketing plans
against the factors described above. The
purpose of this review is to identify
meritorious proposals and to suggest an
appropriate funding level for each
application based upon these factors.

(3) Phase 3—Competitive Review

Meritorious applications will then be
passed on to the office of the Deputy
Administrator, Commodity and
Marketing Programs, for the purpose of
allocating available funds among the
applicants. Applications which pass the
Divisional Review will compete for
funds on the basis of the following
evaluation criteria (the number in
parentheses represents a percentage
weight factor). Data used in the
calculation for contribution levels, past
export performance and past demand
expansion performance will cover not
more than a 6 year period, to the extent
such data is available.

Allocation Criteria

Meritorious proposals will compete
for funds on the basis of the following
allocation criteria (the numbers in
parentheses represent a percentage
weight factor). Data used in the
calculations for contribution levels, past
expert performance and past demand
expansion performance will cover not
more than a 6-year period, to the extent
such data is available.

(a) Contribution Level (40)

* The applicant’s 6-year average share
of all contributions (contributions may
include cash and goods and services
provided by U.S. entities in support of
foreign market development activities)
compared to

« The applicant’s 6-year average share
of all Cooperator marketing plan
budgets.

(b) Past Export Performance (20)

» The 6-year average share of the
value of exports promoted by the
applicant across Cooperator Program
targeted markets compared to

« The applicant’s 6-year average share
of all Cooperator marketing plan
budgets plus a 6-year average share of
Market Access Program (MAP) program
ceiling levels and a 6-year average share
of foreign overhead provided for co-
location within a U.S. agricultural trade
office in those targeted markets.

(c) Past Demand Expansion
Performance (20)

¢ The 6-year average share of the total
value of world imports of the
commodities promoted by the applicant
across Cooperator Program targeted
markets compared to

¢ The applicant’s 6-year average share
of all Cooperator marketing plan
budgets plus a 6-year average share of
MAP program ceiling levels and a 6-year
average share of foreign overhead
provided for co-location within a U.S.
agricultural trade office in those targeted
markets.

(d) Future Demand Expansion Goals
(20)

(The criterion will receive a weight of
10 beginning with the year 2000
program.)

* The total dollar value of the
applicant’s projected increase in world
imports of the commodities being
promoted by the applicant for the year
2003 across all Cooperator Program
targeted markets compared to

« The applicant’s requested funding
level.

(e) Accuracy of Past Demand Expansion
Projections

(Since the information is not currently
available, this criterion will be used
beginning with the year 2000 program
and will receive a weight of 10).

¢ The actual dollar value share of
world imports of the commodities being
promoted by the applicant for the year
1998 across all Cooperator Program
targeted markets compared to

« The applicant’s past projected share
of world imports of the commodities
being promoted by the applicant for the
year 1998, as specified in the 1998
Cooperator Program application.

The Commodity Divisions’
recommended program levels for each
applicant are converted to a percent of
the total Cooperator Program funds
available and multiplied by the total
weight factor to determine the amount
of funds allocated to each applicant.

Closing Date for Applications

Applications must be received by 5:00
p.m. Eastern Daylight Savings Time
August 13, 1997, at the following
address:

Hand Delivery (including Federal
Express, DHL, etc.): U.S. Department
of Agriculture, Foreign Agricultural
Service, Marketing Operations Staff,
Room 4932-S, 14th and
Independence Ave., S.W.,
Washington, D.C. 20250-1042.

U.S. Postal Delivery: Marketing
Operations Staff, STOP 1042, 1400
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Independence Ave., S.W.,
Washington, D.C. 20250-1042.
Dated: July 7, 1997.
August Schumacher, Jr.,
Administrator, Foreign Agricultural Service.
[FR Doc. 97-18383 Filed 7-11-97; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Quarterly Summary of State,
and Local Tax Revenue.

Form Number(s): F-71, F-72, F-73.

Agency Approval Number: 0607—
0112.

Type of Request: Extension of a
currently approved collection.

Burden: 6,057 hours.

Number of Respondents: 6,006.

Avg Hours Per Response: 15.1
minutes.

Needs and Uses: State and local
government tax collections amount to
about 700 billion dollars annually and
represent almost half of all
governmental revenues. Quarterly
measurement of and reporting on these
massive fund flows provides valuable
insight into trends in the national
economy and that of individual states.
Information collected on the type and
quantity of taxes collected gives
comparative data on how state and local
governments fund their public sector
obligations. These data are used in the
National Income and Product Account
quarterly estimates developed by the
Bureau of Economic Analysis and are
widely used by state revenue and tax
officials, academicians, media
representatives, and others.

This program formerly included
federal as well as state and local
government tax data. We eliminated the
federal data since this information is
available elsewhere. However, the
respondent burden remains unchanged
because we obtained the federal data
from public records.

Most of the data for this program are
gathered by mail canvass of appropriate
state and local government offices. In
some instances, data are compiled by
trained representatives of the Bureau of
the Census from official records.

Affected Public: State, local or tribal
government.

Frequency: Quarterly.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 USC, Section
182.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5327, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: July 8, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-18427 Filed 7-11-97; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: 1997 Business Expenditures
Survey.

Form Number(s): B-450(S), 451(S),
151(S), 151A(S), 151D(S), 153(S),
153D(S), 500(SA), 500(SE).

Agency Approval Number: None.

Type of Request: New collection.

Burden: 72,100 hours in FY 1998.

Number of Respondents: 57,700.

Avg Hours Per Response: 1.25.

Needs and Uses: The Census Bureau
plans to conduct the 1997 Business
Expenditures Survey (BES), previously
known as the Assets and Expenditures
Survey (AES), as part of the 1997
Economic Censuses. This information
collection will supplement basic
economic statistics produced by the
1997 Censuses of Wholesale Trade,
Retail Trade, and Service Industries
with estimates of operating expenses. It
will also provide measures of value
produced for wholesale trade and retail
trade. This survey is the sole source of
expense input data for domestic
merchant wholesale, retail, and service
businesses. Detailed inquiries on fixed
assets and capital expenditures,
included in the 1992 survey, have been
dropped.

Data will be collected only from
employer businesses included in the
business current sample surveys (BSR—
97) database. This information will be
used by the Bureau of Economic
Analysis to benchmark national
economic accounts such as the input-
output account, and to derive economic
measures of value produced, such as
value added. Other government
agencies, private industry, and
academia also will use these data for
policymaking, market and economic
research, and planning.

Affected Public: Businesses or other
for-profit, Not-for-profit institutions.

Frequency: One time.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 U.S.C.,
Sections 131, 193, 195, and 224.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5327, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: July 8, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-18428 Filed 7-11-97; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-815]

Certain Welded Stainless Steel Pipe
From Taiwan; Final Results of
Administrative Review

July 8, 1997

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Administrative Review.

SUMMARY: On January 10, 1997 the
Department of Commerce (the
Department) published in the Federal
Register the preliminary results of the
1994—1995 administrative review of the
antidumping duty order on certain
welded stainless steel pipe from Taiwan
(A-583-815). This review covers one
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manufacturer/exporter of the subject
merchandise during the period
December 1, 1994 through November
30, 1995.

We gave interested parties an
opportunity to comment on the
preliminary results. Based upon our
analysis of the comments received we
have changed the results from those
presented in our preliminary results of
review.

EFFECTIVE DATE: July 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert James at (202) 482-5222 or John
Kugelman at (202) 482-0649,
Antidumping and Countervailing Duty
Enforcement Group IlI, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.

Applicable Statute and Regulations:
Unless otherwise indicated, all citations
to the Tariff Act of 1930, as amended
(the Tariff Act), are to the provisions
effective January 1, 1995, the effective
date of the amendments made to the
Tariff Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the 1995 regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

SUPPLEMENTARY INFORMATION:

Background

On December 30, 1992, the
Department published in the Federal
Register the antidumping duty order on
welded stainless steel pipe (WSSP) from
Taiwan (57 FR 62300). On December 4,
1995, the Department published the
notice of “Opportunity to Request
Administrative Review” for the period
December 1, 1994 through November
30, 1995 (60 FR 62070). In accordance
with 19 CFR 353.22(a)(1) (1995),
respondent Ta Chen Stainless Pipe Co.,
Ltd. and its wholly-owned U.S.
subsidiary, Ta Chen International
(collectively, Ta Chen), requested that
we conduct a review of its sales. On
February 1, 1996, we published in the
Federal Register our notice of initiation
of this antidumping duty administrative
review covering the period December 1,
1994 through November 30, 1995 (61 FR
3670).

We published the preliminary results
of this review in the Federal Register on
January 10, 1997 (Certain Welded
Stainless Steel Pipe From Taiwan,;
Notice of Preliminary Results of
Administrative Review, 62 FR 1435
(Preliminary Results)). Because it was
not practicable to complete this review

within the normal time frame, on
February 27, 1997, we published in the
Federal Register our notice of extension
of time limits for these final results (62
FR 11825). The Department held a
hearing on April 28, 1997; at petitioners’
request, a portion of this hearing was
held in camera. Because we determined
that the case briefs filed by both parties,
and petitioners’ rebuttal brief, contained
new factual information, we returned
these documents to the parties. As
instructed, both parties timely
submitted corrected versions of their
case briefs, and petitioners resubmitted
their rebuttal brief.

Furthermore, on June 11 and 12, 1997,
the Department conducted a verification
of Ta Chen’s U.S. sales data at the
premises of Ta Chen International. Due
to our findings during that verification
we have amended our application of
facts available for these final results (see
“Results of Verification,” below). The
full results of our verification are
detailed in the Department’s verification
report. A public version of this, and all
public information referenced in this
notice, is on file in Room B-099 of the
Main Commerce Building.

The Department has now completed
this review in accordance with section
751 of the Tariff Act.

Scope of the Review

The merchandise subject to this
administrative review is certain welded
austenitic stainless steel pipe (WSSP)
that meets the standards and
specifications set forth by the American
Society for Testing and Materials
(ASTM) for the welded form of
chromium-nickel pipe designated
ASTM A-312. The merchandise covered
by the scope of the order also includes
austenitic welded stainless steel pipes
made according to the standards of
other nations which are comparable to
ASTM A-312.

WSSP is produced by forming
stainless steel flat-rolled products into a
tubular configuration and welding along
the seam. WSSP is a commodity product
generally used as a conduit to transmit
liquids or gases. Major applications for
WSSP include, but are not limited to,
digester lines, blow lines,
pharmaceutical lines, petrochemical
stock lines, brewery process and
transport lines, general food processing
lines, automotive paint lines, and paper
process machines.

Imports of WSSP are currently
classifiable under the following
Harmonized Tariff Schedule of the
United States (HTS) subheadings:
7306.40.5005, 7306.04.5015,
7306.40.5040, 7306.40.5065, and
7306.40.5085. Although these

subheadings include both pipes and
tubes, the scope of this investigation is
limited to welded austenitic stainless
steel pipes. Although the HTS
subheadings are provided for
convenience and Customs purposes, our
written description of the scope of this
order is dispositive.

The period for this review is
December 1, 1994 through November
30, 1995. This review covers one
manufacturer/exporter, Ta Chen.

Results of Verification

OnJune 11 and 12, 1997, the
Department conducted a verification of
Ta Chen’s U.S. sales data at the
headquarters of Ta Chen International
(TCI) in Long Beach, California. In
discussing its U.S. sales process with
the Department’s verifiers, Ta Chen
revealed for the first time that some of
its sales to one U.S. customer (not the
“Company B’ discussed later) were, in
fact, to another person, with the
reported U.S. customer acting as a
commissionaire. The actual, final
customer is not among those listed in Ta
Chen’s U.S. sales data nor did Ta Chen
previously identify the named customer
as a commissionaire. In addition, no
commission amounts were reported for
these sales. Therefore, as a result of our
findings at verification, we have
concluded that Ta Chen misreported an
unknown number of sales to this
customer. We find that Ta Chen failed
to act to the best of its ability in
reporting its U.S. sales to these persons
and, in fact, by its own admission
withheld the identity of the second
person until six months after our
preliminary results of review. Because
Ta Chen’s data do not permit us to
identify which sales were made to
which person, we cannot segregate the
misreported sales for purposes of our
final margin calculation. Therefore, we
have determined to apply adverse facts
available to all of Ta Chen’s sales made
to this customer, pursuant to section
776(b) of the Tariff Act. For further
discussion of this issue, see the public
version of the Department’s final
analysis memorandum.

Analysis of Comments Received

We received case briefs from Ta Chen
and petitioners on April 10, 1997. Ta
Chen and petitioners timely filed
rebuttal briefs on April 24, 1997. We
returned both parties’ case briefs and
petitioners’ rebuttal brief and asked that
the parties remove certain information
inappropriate for the record of this
review. Both parties complied with our
request; our analysis addresses the
issues raised in these revised briefs
below.
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Many of the comments that follow
concern two of Ta Chen’s U.S.
customers, referred to here as Company
A and Company B. According to Ta
Chen, prior to June 1992, Ta Chen had
sold pipe from the U.S. inventory of its
subsidiary, TCI. In June 1992, TCI and
Company A (a U.S. company
established in 1988 by the president of
another Taiwanese firm), signed an
agreement whereby Company A would
purchase all of TCI’s U.S. inventory and
would effectively replace TClI as the
principal distributor of Ta Chen pipe
products in the United States. Company
A also committed itself to purchasing
substantial dollar values of Ta Chen
products over the next two years.
According to Ta Chen, in September
1993, a member of Ta Chen’s board of
directors sold all of his Ta Chen stock,
severed all ties with Ta Chen, and
incorporated a new entity, Company B.
This new Company B purchased all of
Company A’s assets, including
inventory, and assumed all of Company
A’s obligations regarding its lease of
space from Ta Chen'’s president,
purchase commitments, credit
arrangements, etc. The Department cited
Ta Chen’s affiliation to Company B, and
Ta Chen’s failure to report sales made
by Company B to the first unaffiliated
customer in the United States as
grounds for the use of adverse facts
available as to these sales in our
Preliminary Results for the instant
period of review (62 FR 1435, January
10, 1997). A more detailed discussion of
these issues, which necessitates
extensive reference to business
proprietary information, is included in
the Department’s Final Results Analysis
Memorandum, a public version of
which is on file in Room B-099 of the
Main Commerce Building.

Comment 1: Ta Chen asserts that
since the events of the third period of
review (POR) took place prior to
enactment of the URAA, “fundamental
fairness’” demands that the Department
use the statutory and regulatory
provisions in force at that time (i.e., in
1994). Because its sales to Company B
pre-dated enactment of the URAA, Ta
Chen argues, application of the URAA’s
definition of affiliation through control
represents an unfair, retroactive
application of a new statutory provision.
Ta Chen notes that all of its sales to
Company B in this third POR occurred
in August 1994 and were subject to this
third review only because the
merchandise did not enter the United
States until after December 1, 1994 (i.e.,
after the start of the third POR).
Therefore, Ta Chen argues, its August
1994 sales should be examined under

the statutory provisions in effect at the
time of the sales. Ta Chen insists that
under the pre-URAA statute, two parties
could only be deemed related if
common equity ownership were found.
Ta Chen further argues that its actions
during the third review were based on
its best understanding of U.S.
antidumping law then in force. The
retroactive application of statutory
revisions which came into effect four
months after the sales at issue is, Ta
Chen believes, manifestly unfair.

Ta Chen further insists that Company
B is not a “‘related party’’ as defined by
the pre-URAA statute which was in
effect at the time of all of Ta Chen’s
sales to Company B. First, Ta Chen
maintains that under the 1994 statute,
section 771(13) of the Tariff Act defines
an “exporter” as including “the person
by whom or for whose account the
merchandise is imported into the
United States, and the exporter,
manufacturer, or producer owns or
controls * * * any interest in the
business conducted by such person
* * *» Under this statutory framework,
Ta Chen argues, the inquiry should
focus upon whether Ta Chen as the
foreign exporter and Ta Chen
International (TCI) as the importer of
record are related, not whether Ta Chen
and TClI’s customer, Company B, are
related. This latter question “‘is not
relevant for purposes of U.S. dumping
law.” According to Ta Chen, TCI, not
Company B, is the person ‘“‘by whom”
the subject merchandise was imported.
Because Company B is not “‘the person
by whom or for whose account the
merchandise is imported into the
United States,” Ta Chen claims that a
threshold condition for application of
the related-party provisions of the pre-
URAA statute has not been met. See Ta
Chen'’s Case Brief at 3.

Further, Ta Chen maintains that Ta
Chen and Company B cannot be
considered related because Ta Chen did
not own or hold any part of Company
B, nor did Company B own any part of
Ta Chen, nor did the two firms share
common directors or officials. Ta Chen
cites Dynamic Random Access
Memories from Korea; Final Results of
Administrative Review, 58 FR 15467
(March 23, 1993) (DRAMSs), and
Disposable Pocket Lighters from
Thailand; Final Results of
Administrative Review, 60 FR 14263,
14268 (March 16, 1995) as supporting
its contention that, under the pre-URAA
statute, two parties cannot be
considered related absent common stock
ownership. Ta Chen also notes to the
Department’s findings in several cases
that despite the close operational
control of parties linked through a

Japanese keiretsu, these parties were not
related for purposes of the statute. See
Ta Chen’s Case Brief at 6, citing Cellular
Mobile Telephones and Subassemblies
from Japan, 54 FR 48011, 48016
(November 20, 1989).

Ta Chen also notes judicial precedent
supporting its interpretation of the
related-party provision of the pre-URAA
statute, including the Court of
International Trade’s (the Court’s)
decision in Zenith v. United States 606
F. Supp. 695, 699 (CIT 1985), aff'd
Zenith v. United States, 783 F. 2d. 184
(Fed. Cir. 1986) (Zenith). There, the
Court found that “‘the requirements of
our law are satisfied when (the
Department) investigates whether there
is any financial relationship * * *. The
discernment of relationships which do
not find expression in concrete financial
terms is not something which can be
posited as a mandatory duty, and is not
required by [the statute].” Ta Chen’s
Case Brief at 5. And, Ta Chen maintains,
in Torrington Company v. United
States, Slip Op. 97-29 (CIT March 7,
1997), the Court found there was no
requirement for the Department to look
beyond the statute’s “‘bright-line test for
defining related parties.”

Ta Chen argues that its interpretation
of the related-party provisions of the
pre-URAA statute is further supported
by the Statement of Administrative
Action (SAA) which accompanied the
URAA. In explaining the need for
refining the statutory definition of
affiliated persons, Ta Chen continues,
the SAA stressed that “including
control in the definition of ‘affiliated’
will permit a more sophisticated
analysis which better reflects the
realities of the marketplace.” Ta Chen’s
Case Brief at 7, quoting the SAA at 78;
see also Large Newspaper Printing
Presses and Components Thereof From
Japan; 61 38139 (July 23, 1996) and
Engineering Process Gas Turbo-
Compressor Systems from Japan, 61 FR
65013 (December 10, 1996).

Further, Ta Chen argues that when the
pre-URAA statute refers to related
parties controlling, through stock
ownership, directly or indirectly, “‘any
interest” in the business of the other,
the interest referred to is stock
ownership. According to Ta Chen, the
Department has consistently defined an
“interest” as representing ‘‘no less than
five percent ownership.” Ta Chen’s Case
Brief at 10, quoting from a February 1,
1996 Concurrence Memorandum in
Certain Fresh Cut Flowers from
Colombia. Ta Chen maintains that
petitioners’ cites to pre-URAA
determinations are not on point; each of
these cases involved either equity
ownership or common directors. For
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example, in Roller Chain, Other Than
Bicycle Chain, From Japan, 57 FR 43697
(September 22, 1992), Ta Chen claims
that the parties were related through
common directors, and, in fact, through
common ownership by the respondent
of 60 percent of the related firm’s stock.
Ta Chen avers that petitioners’ reliance
on Fresh Cut Flowers from Colombia (61
FR 42833, 42861 (August 19, 1996))
(Flowers) is also misplaced. While the
Department found in that case that
control was sufficient to establish
affiliation, Ta Chen stresses that the
control at issue consisted of common
board members controlling voting
power in both entities, a situation
which, Ta Chen asserts, does not obtain
in the instant review.

As to the proper statutory provisions
governing this administrative review,
petitioners suggest that “Ta Chen’s
assertions are inconsistent with the
plain language of the statute and must
be rejected.” Petitioners note that
section 291 of the URAA mandates that
this review be conducted according to
the Tariff Act, as amended by the
URAA, since the review was initiated
after January 1, 1995 (the effective date
for the changes mandated by the
URAA). Further, petitioners aver that all
administrative reviews conducted
pursuant to U.S. law involve the
retrospective examination of sales made;
the URAA did not alter this aspect of
the antidumping statute. Petitioners also
note that Ta Chen requested the instant
administrative review in December
1995, or nearly a year after the URAA
took effect; Ta Chen was “‘on full
notice” as to the applicable statutory
provisions.

Finally, petitioners maintain that
since Ta Chen is both an “affiliated
person’ under section 771(33) of the
URAA-amended statute and a ‘“‘related
party” in accordance with section
771(13) of the pre-URAA statute, Ta
Chen’s complaint about fairness is
infirm. Petitioners note that the
definition of “‘exporter” for purposes of
determining U.S. price found at section
771(13) of the pre-URAA statute refers
explicitly to one person controlling
“through stock ownership or control or
otherwise” any interest in the business
conducted by the other person.
Petitioners’ Rebuttal Brief at 29, quoting
section 771(13)(B) and (C) of the Tariff
Act. Thus, petitioners assert, under ‘““the
plain terms” of the pre-URAA statute,
“‘stock ownership was not the sine qua
non to finding parties to be related for
purposes of identifying the U.S. party as
an ‘exporter.”’

Petitioners further assail Ta Chen’s
“‘quest to prove that Ta Chen was not
related to (Company B) by virtue of its

control over (Company B'’s) activities
under the pre-1995 law.” According to
petitioners, the focus of the related-
party definition of “‘exporter” is not
solely upon the person by whom the
merchandise is imported into the
United States, but also upon the person
“for whose account” the merchandise is
imported. In the instant case, petitioners
argue, Company B was the person *“‘for
whose account” subject WSSP was
imported during the POR. Additionally,
Ta Chen’s own representations during
this review that TCI was a mere
“facilitator” for its U.S. sales is,
petitioners believe, further proof that
TCI was not the party “for whose
account” the merchandise was
imported.

As to the need for an equity
ownership to demonstrate two parties
are related, petitioners concede that in
the past the Department has focused
primarily upon stock ownership in
rendering its related-party
determinations. However, petitioners
aver that Ta Chen’s interpretation
‘“carefully omits the statutory reference
to control outside equity ownership.”
Petitioners’ Rebuttal Brief at 31.
According to petitioners, the reference
to control of a company other than
through stock ownership makes clear
that equity ownership was not the sole
prerequisite to finding two parties
related.

Petitioners cite to past Departmental
and judicial determinations as
supporting a conclusion that parties
may be found to be related absent equity
ownership. Petitioners point to Flowers,
where the Department ““recognized that
section 771(13) “establishes a standard
for relationship based on association,
ownership or control.””” Petitioners’
Case Brief at 32. Petitioners also cite to
the Court’s decision in E.I. DuPont de
Nemours & Co. v. United States (841 F.
Supp. 1237, 1248 (CIT 1993)) wherein
the Court found that “[t]he ITA is not
constrained to examine only financial
relationships in making the
determination,” and that “[t]he
requirements of U.S. law were satisfied
when the ITA investigated both
financial and non-financial
connections.” Id.; see also Sugiyama
Chain Co., Ltd. v. United States, 852 F.
Supp. 1103, 1110 (CIT 1994).

Department’s Position: We agree with
petitioners that the Tariff Act, as
amended by the provisions of the
URAA, clearly governs this third
administrative review. As the URAA
and its accompanying SAA make clear,
“amendments to the (Tariff) Act will
apply to investigations and reviews
based on petitions or requests received
after the WTO Agreement enters into

force with respect to the United States,”
i.e., January 1, 1995. See SAA at 225.
Therefore, the Department has no
discretion to apply selectively the
amendments effected by the URAA. As
petitioners note, Ta Chen was the sole
party to request this administrative
review, which it did on December 12,
1995, or nearly one year after the URAA
took effect. Thus, any argument that Ta
Chen is being subjected to an unfair,
retroactive application of the statute is
clearly without merit.

Furthermore, we have preliminarily
determined in the first and second
administrative reviews of this order,
conducted under the pre-URAA Tariff
Act, that Ta Chen is, in fact, related to
Company A and Company B, using the
definition of “related” found in Section
771(13) of the old statute. See Certain
Welded Stainless Steel Pipe From
Taiwan; Preliminary Results of
Administrative Reviews, 62 FR 26776
(May 15, 1997); see also Certain
Stainless Steel Butt-Weld Pipe Fittings
From Taiwan; Preliminary Results of
Administrative Review, 62 FR 26773
(May 15, 1997). As we note in those
reviews, section 771(13) of the Tariff
Act defines the “‘exporter” as including
the “person by whom or for whose
account the merchandise is imported
into the United States if * * * the
exporter, manufacturer, or producer
owns or controls, directly or indirectly,
through stock ownership or control or
otherwise, any interest in the business
conducted by such person.” Section
771(13)(C) of the 1994 Tariff Act
(emphasis added). Thus, the plain
language of the statute clearly
authorizes the Department to consider
relationships other than those arising
through direct equity ownership. Our
preliminary determination in the first
and second reviews of WSSP is that
Company B should properly be
included as the “person by whom or for
whose account” the merchandise was
imported into the United States during
the relevant periods of review.

In addition, Ta Chen’s reliance on the
Court’s finding in Zenith is misplaced.
There, the Court found that there was no
statutory requirement that the
Department examine “‘relationships
which do not find expression in
concrete financial terms.” Nowhere in
its decision, however, did the Court
suggest that the Department was
statutorily barred from an examination
of such non-financial relationships. Nor
could it be so barred, as the statute
expressly permits such an examination.

Ta Chen also exaggerates the changes
in the statutory treatment of “‘related
parties” versus “‘affiliated persons”
under the URAA. As Ta Chen notes, the
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SAA stresses that subparagraph (G) of
the new section 771(33) provides for
situations wherein one person
“‘controls’ another, and explains that
this addition *“‘will permit a more
sophisticated analysis which better
reflects the realities of the marketplace.”
Contrary to Ta Chen’s argument,
however, subparagraph (G) of section
771(33) does not represent a
fundamental change in the statute’s
intent. Rather, this subparagraph merely
reinforces the old statute’s definition of
parties being “related’”” when one
“controls, directly or indirectly, through
stock ownership or control or
otherwise” an interest in the other. This
comports with past Departmental
precedent on this issue. For example, in
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, et al., we noted
that we could find parties related if ““the
nature of their relationship allows the
possibility of price and cost
manipulation.” 60 FR 10900, 10945
(February 28, 1995). Likewise, in
Certain Iron Construction Castings From
Canada, we stated explicitly that our
related party determinations were ‘“‘not
based solely on the extent of [the
parties’] financial relationships.” 60 FR
9009 (February 16, 1995); see also Final
Determination of Sales at Less Than Fair
Value; Coated Groundwood Paper From
Finland, 56 FR 56363, 56369 (November
4, 1991).

Comment Two: Ta Chen maintains
that, even if the URAA-amended Tariff
Act controls this administrative review,
the Department nevertheless erred in
concluding that Ta Chen and Company
B are “affiliated persons.” Ta Chen
insists that the Department’s
preliminary determination that ““Ta
Chen effectively exercised operational
control over this putatively unaffiliated
customer” is contrary to the record
evidence, the statute, the Department’s
regulations, and Departmental practice
on this issue. Citing the Department’s
proposed regulations, Ta Chen notes
four factors the Department will
consider in determining affiliation.
These are: (i) Corporate or family
groupings; (ii) Franchise or joint venture
agreements; (iii) Debt financing; and (iv)
Close supplier relationships. See Notice
of Proposed Rulemaking, Section
351.102, 61 FR 7308, 7310 (February 27,
1996). Ta Chen insists that the first two
are irrelevant, as the Department has not
suggested that Ta Chen and Company B
are constituents of a single corporate or
family group. Likewise, Ta Chen argues,
Company B is not a franchisee of Ta
Chen, nor has it entered into a joint
venture arrangement with Ta Chen. Ta

Chen dismisses the third point, stating
that Ta Chen did not finance any debt
of Company B. Thus, Ta Chen
maintains, only the last indicium, close
supplier relationships, is relevant in this
review, and this factor, as it is
commonly interpreted by the
Department, also does not support the
preliminary finding of affiliation.

Ta Chen argues that in the instant
case the Department’s concern is
whether one party enjoys ‘‘the ability to
exercise restraint or direction over
another party’s pricing, cost, or
production decisions.” 61 FR 7308,
7310 (February 27, 1996). Because
Company B is a pipe distributor, Ta
Chen avers, control over cost and
production decisions is not at issue;
therefore, the Department’s present
inquiry focuses solely upon control over
pricing. Ta Chen claims that the
Department did not explain in its
Preliminary Results any such control
exercised by Ta Chen over Company B.
According to Ta Chen, the “lack of an
adequate connection between a crucial
determination and the record evidence
renders the determination unlawful.” Ta
Chen’s Case Brief at 18; see also Daewoo
Electronics Co., Ltd. v. United States
760 F.Supp. 200 (1991). Ta Chen
maintains that the Department’s dictum,
without sufficient explanation, that Ta
Chen’s control of Company B was
“clearly evident” runs counter to past
judicial instruction. Id. at 19, citing
NACCO Materials Handling Group v.
United States, 932 F.Supp. 304, 312
(CIT June 18, 1996), and FAG
Kugelfischer Georg Schafer KGaA v.
United States, Slip Op. 96-108 (CIT July
10, 1996).

Ta Chen further argues that the factors
which the Department does cite in its
Preliminary Results do not support a
finding of affiliation. For example, Ta
Chen maintains that, contrary to our
preliminary determination, Ta Chen did
not control the disbursements of
Company B. Ta Chen claims that
physical custody of Company B’s
signature stamp did not constitute
control over Company B’s
disbursements. Rather, Ta Chen argues,
custody of the signature stamp merely
permitted Ta Chen’s bookkeeper, with
prior authorization from Company B, to
sign checks for Company B when its
executives were ‘‘otherwise occupied.”
According to Ta Chen, Company B
could, and did, write checks without
first seeking Ta Chen’s permission, nor
could Ta Chen prevent such
disbursements. Thus, Ta Chen insists,
physical custody of the signature stamp
permitted Ta Chen to monitor, not
control, Company B’s disbursements.

Ta Chen also avers that its credit
monitoring “‘is typical of that found
between unaffiliated parties.” Pointing
to statements provided by Ta Chen on
the record of this review, Ta Chen
insists that pipe distributors typically
allow their unaffiliated suppliers
complete and unfettered access to every
aspect of their business operations. Ta
Chen further argues that the published
literature on the Uniform Commercial
Code makes clear that creditors often
employ monitoring of a debtor’s
activities as ‘‘the only effective
mechanism” for uncovering misfeasance
by the debtor which would harm the
creditor’s interests. Besides, Ta Chen
concludes, the Department ‘““has never
found credit monitoring relevant for
purposes of determining if parties are
affiliated.” Ta Chen’s Case Brief at 23.

Ta Chen also disagrees with the
Department’s preliminary finding that
Ta Chen’s computer monitoring of
Company B constituted an element of
control over this customer. Ta Chen
avers that as it extends “‘substantial
credit” to Company B, it is necessary for
Ta Chen to institute such monitoring to
“provide early warning of cash flow
problems which could adversely affect
ability to pay debt.” Ta Chen’s Case
Brief at 28, citing to Ta Chen’s January
13, 1997 submission. Further, according
to Ta Chen, such access facilitated “‘just-
in-time”’ deliveries of merchandise. Ta
Chen claims that Ta Chen’s monitoring
of Company B’s inventory did “not
provid[e] any information that is not
publicly provided in the metals industry
anyway.” And the “just-in-time”
delivery arrangements have never been
grounds for finding two parties
affiliated, Ta Chen argues, citing to Steel
Wheels From Brazil, 54 FR 21456,
21457 (1989), and Polyethylene
Terephthalate Film, Sheet, and Strip
From Japan, 56 FR 16300 (1991).
Finally, such computer links do not
constitute control of prices, and are, in
Ta Chen’s view, irrelevant.

As to shared sales department
personnel, Ta Chen states that “Ta Chen
and Company B had no common
employees, at any time.” Id. Ta Chen
asserts that its assistance to Company B
was limited to “clerical assistance,”
performed for Ta Chen’s benefit and
only incidentally for Company B’s
benefit. Furthermore, Ta Chen argues,
such assistance is not sufficient grounds
for finding parties affiliated. Ta Chen
cites the following examples of the
assistance these parties provided for
each other: clerical assistance, training,
use of office equipment, answering
inquiries and forwarding messages,
accounting training and assistance,
suggestions on working with customs
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brokers, training on shipping
procedures, data entry, and “‘other
clerical book-keeping type [sic]
assistance.” Id. at 24. According to Ta
Chen, ““‘the Department has never found
such cooperation is control.” Id., citing
Large Newspaper Printing Presses and
Components Thereof From Japan, 61 FR
38139, 38156 (1996). Ta Chen asserts
that for the Department to find
affiliation, the common employees must
“share in the day-to-day management.”
In fact, the Department’s standard
antidumping questionnaires asks
respondents to address ‘“‘computer,
legal, accounting, audit and or business
system development assistance,
personnel training, personnel exchange
and manpower assistance” in making
level-of-trade determinations; this
indicates the Department’s recognition
that respondents will provide such
services to unaffiliated persons.

With respect to the participation of Ta
Chen’s president in negotiating prices
between Company B and its subsequent
customers, Ta Chen argues that “‘a
distributor’s credibility significantly
depends upon its customers’ belief that
the mill supports the distributor.” Ta
Chen’s Case Brief at 30. In that capacity,
Ta Chen asserts, Ta Chen officials
would meet with Company B’s
customers. Ta Chen also states that “Ta
Chen officials knew the prices which
would be accepted by Ta Chen’s
distributor,” (i.e., Company B).
According to Ta Chen, if the
distributor’s customer indicated interest
in purchasing Ta Chen products at
prices it knew were acceptable to
Company B, the Ta Chen official would
instruct the customer to prepare a
purchase order for Company B. See Ta
Chen’s Case Brief at 30, citing to its
January 13, 1997 submission. In these
contacts, Ta Chen insists, Ta Chen was
acting solely on its own behalf, as was
Company B. Such activities as cited, Ta
Chen argues, do not “constitute
negotiation or control of prices.” Ta
Chen maintains that there are no
Departmental determinations on this
point pursuant to the URAA statute.
Old-law precedent, Ta Chen suggests,
favors Ta Chen’s interpretation. In
Certain Residential Door Locks From
Taiwan, for example, the Department
concluded that despite one party’s
ability to exercise control over prices,
the entities were unrelated because they
operated as ‘‘separate and distinct
entities,” and were ‘‘separately owned
and operated.” Id.

As to the debt financing arrangement,
Ta Chen claims that “‘(Company B) did
not offer its accounts receivable and
inventory as security for a loan obtained
by TCI. Rather, Ta Chen requested, and

(Company B) agreed to grant, a UCC
security interest in (Company B’s)
accounts receivable in addition to the
inventory which was the subject of the
credit arrangement.” Ta Chen’s Case
Brief at 33. Ta Chen argues that the fact
that the lien was intended to secure
TCI’s debt “is not relevant to these
proceedings.” According to Ta Chen,
the UCC recognizes the assignability of
security interests by contract. Ta Chen
further argues that Company B’s
assigning its inventory to TClI’s creditor
had the same effect as if TCI had
exercised its right to assign its security
interests to the bank. Furthermore, Ta
Chen insists, such assignments “‘occur
between, and are consistent with the
actions of, unaffiliated parties.” 1d.
Under the URAA-amended statute, the
Department has not held that a
respondent’s loans to a customer make
the parties affiliated for purposes of the
Tariff Act.

Furthermore, as to close supplier
relationships, Ta Chen argues that while
Company B may have relied exclusively
upon Ta Chen as a supplier of WSSP,
it was free to do business with other
companies. Ta Chen asserts that under
the URAA, the Department has never
found an exclusive-supplier
relationship sufficient to deem the
supplier and customer affiliated. See Ta
Chen’s Case Brief at 40, citing Cold-
Rolled and Corrosion Resistant Carbon
Steel Flat Products From Korea, 61 FR
51882, 51885 (October 4, 1996) (Carbon
Steel Flat Products); Open-End Spun
Rayon Singles Yarn From Austria, 62 FR
14399, 14403 (March 26, 1997) (Rayon
Yarn); Melamine Institutional
Dinnerware From Indonesia, 62 FR
1719, 1726 (January 13, 1997)
(Melamine Dinnerware). With respect to
old-law precedent, Ta Chen argues that,
a fortiori, exclusive-supplier
relationships do not render two parties
related. Portable Electric Typewriters
From Japan, 48 FR 7768, 7770 (1983);
Certain Residential Door Locks From
Taiwan, 54 FR 53153 (Comment 18)
(1989).

Finally, Ta Chen notes that its audited
financial statements do not treat
Company B as a related party, and that
its prices to Company B were ‘“‘always
less than its net ex-factory price to other
U.S. customers.” Id. at 43 (emphasis in
original). Ta Chen continues: “[i]f Ta
Chen had wanted to use an affiliated
party to manipulate its dumping margin,
* * *Ta Chen would have charged that
party more than the average. It did not.”
Id. at 44.

Petitioners maintain that the
Department correctly determined that
Ta Chen and Company B were affiliated
during the third administrative review,

arguing that the evidence of affiliation
presented by Ta Chen in its November
12, 1996 supplemental questionnaire
response is ‘“clear and overwhelming.”
Petitioners’ Case Brief at 3. Petitioners
assert that Company B “‘was not at
liberty to act in any meaningful
commercial sense apart from Ta Chen,”
and that the record evidence
demonstrates that Ta Chen, in fact,
“completely directed (Company B’s)
operations.” Id. Petitioners note that Ta
Chen’s attempts to buttress its assertion
that its ties to Company B are common
in the welded stainless steel pipe trade
consist solely of “statements’ from
various individuals; each of these
statements lack any examples
demonstrating where other unaffiliated
companies were so inextricably linked.
Thus, the Department should treat these
‘“statements’” as “‘baseless ipse dixits”
and should continue to treat Ta Chen
and Company B as affiliated persons. Id.
at 4. According to petitioners, Ta Chen
has failed to show how any of the
circumstances cited by the Department
in its Preliminary Results as indicia of
Ta Chen’s affiliation to Company B are
typical practices in the stainless steel
pipe industry; in fact, petitioners
maintain, these practices are not typical.
Rather, petitioners charge, Ta Chen
continues to dissemble in arguing that
all of its U.S. sales in this review were
to unaffiliated persons.

Furthermore, petitioners aver, the
Department’s conclusion that Ta Chen
and Company B are affiliated persons is
supported by the plain language of the
Tariff Act and the SAA which
accompanied the URAA. According to
petitioners, Ta Chen, in referring to the
four indicia of control cited in the SAA
(see above), does violence to the actual
meaning of that passage by omitting the
words ‘‘for example.” Thus, the four
factors listed are “‘not intended to
identify the only means by which
control could occur.” Petitioners’
Rebuttal Brief at 23. Rather, petitioners
contend, the statute and SAA direct the
Department to base its determinations of
affiliation on the specific facts of each
case, with an emphasis upon whether
one person was ‘“‘legally or operationally
in a position to exercise restraint or
control over the other person.”

Petitioners also take issue with Ta
Chen’s characterization of the affiliated
persons provisions of the Tariff Act.
Contrary to Ta Chen’s assertions,
petitioners argue, the statute does not
require a demonstration that one person
set prices or costs for the other, but only
that one person be “in a position” to
control prices or costs. Evidence of this
operational control, petitioners contend,
is clear in Ta Chen’s exclusive-supplier
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relationship with Company B, in its
control over Company B’s
disbursements through physical custody
of Company B’s signature stamp, in the
two entities’ shared sales department
personnel, in Ta Chen’s complete access
to Company B’s computer system, in Ta
Chen’s direct participation in
negotiating subsequent resales by
Company B, and in Company B’s
assigning its inventory and accounts
receivable to TCI’s creditor. Petitioners
aver that these ties “establish[ ]a
degree of control that is un-paralleled,
to petitioners’” knowledge, in any other
case.” Petitioners’ Rebuttal Brief at 27.
Even where the Department previously
has found any one of these ties
insufficient to establish affiliation,
petitioners conclude, “in no case has
there ever been this collection of
activities demonstrating operational
control by a supplier over its customer.”
Id. (original emphasis). Petitioners
suggest that this combination of factors
“more than satisfies the statutory
requirement that Ta Chen be in a
position to exercise legal or operational
control over (Company B).” Id.

Department’s Position: We disagree
with Ta Chen’s analysis of the affiliated
persons provisions of section 771(33) of
the Tariff Act. Ta Chen, through
selective quotes from the SAA and our
Notice of Proposed Rulemaking
attempts to posit a bright-line standard
to which the Department must adhere in
analyzing the relationships between
entities. However, as the Notice of
Proposed Rulemaking makes clear, the
Department has deliberately refrained
from establishing any precise thresholds
for a finding of control:

some indicia of the ability to exercise
restraint or direction over another party’s
pricing, cost, or production decisions may
not lend themselves to the use of simple
black-and-white thresholds. Therefore, the
Department intends to apply this new
definition on a case-by-case basis considering
all relevant factors including the indicia
included in the regulatory definition. Mere
identification of the presence of one or more
of these or other indicia of control does not
end our task. We will examine these indicia
in light of business and economic reality to
determine whether they are, in fact, evidence
of control.

Notice of Proposed Rulemaking at 61 FR
7310 (emphases added).

Thus, it is clear that neither the
statute, the SAA, nor the Department’s
proposed regulations restrict the
Department’s inquiry to four specific
factors. Rather, these were listed as
illustrative examples of the types of
relationships which might lead to a
determination that two or more parties
are affiliated within the meaning of

section 771(33) of the Tariff Act. This is
borne out by the limited corpus of
Departmental precedent under the 1995
statute. Thus, in Certain Cut-to-Length
Carbon Steel Plate From Brazil (62 FR
18486, 18490 (April 15, 1997)) we stated
the statute requires the Department ‘‘to
base its findings of control on several
factors, not merely the level of stock
ownership.” And in Large Newspaper
Printing Presses and Components
Thereof From Japan, after noting that
close supplier relationships could be
sufficient evidence of control, we stated
that the Department would make its
affiliated party determinations after
taking “‘into account all factors which,
by themselves, or in combination, may
indicate affiliations.” 61 FR 38139 (July
23, 1996); see also Notice of Final
Determination; Engineered Process Gas
Turbo-Compressor Systems From Japan,
62 FR 24394, 24403 (May 5, 1997).

In addition, as we explained in the
Preliminary Results, we conclude that
the record evidence amply supports our
determination that Ta Chen was
affiliated with Company B. In reviewing
the record, the Department finds no
evidence of any distinct operational
personality for Company B apart from
Ta Chen and Ta Chen International:
Company B was established at Ta
Chen’s behest, by current or former
managers and officers of Ta Chen; was
staffed entirely by current or former Ta
Chen employees; and distributed only
Ta Chen products in the United States.

With respect to Ta Chen’s physical
custody of Company B’s signature
stamp, Ta Chen’s custody of this stamp
is prima facie evidence that it either
exercised, or was in a position to
exercise, control over Company B’s
disbursements. Ta Chen has not
presented any evidence to the contrary.

As for the credit monitoring of
Company B by Ta Chen, we agree that
it is common for a creditor to obtain
reports regarding the status of a debtor’s
business activities. See, e.g., Nassberg,
Richard T. The Lenders Handbook,
American Law Institute, American Bar
Association Committee on Continuing
Professional Education, Philadelphia,
1994 at Chapter 7. However, we reject
Ta Chen’s claim that its dedicated
computer connection to Company B
represented a common example of such
monitoring. Rather, the full-time and
unlimited access to Company B’s
computer system afforded Ta Chen a far
more invasive mechanism for
monitoring than would be expected
between unaffiliated parties. We note
further that Ta Chen officials stated at
the Department’s recent verification at
TCI that Company B maintained no
security system or passwords with

which to limit or terminate Ta Chen’s
access to its records; Ta Chen’s access
to Company B’s accounting system was
complete.

With respect to common employees,
in its case brief Ta Chen attempts to
minimize this sharing of personnel.
However, in its November 12, 1996
supplemental questionnaire response,
Ta Chen stressed that Company A and
Company B had no experience or
knowledge regarding the U.S. market for
WSSP. Ta Chen also claimed that “TCI
provided [Company A] with assistance
from its personnel and, from time to
time, the use of TCI office equipment,”
and noted that TCI *“‘could help fill any
gaps in the know how or experience of
the back-office personnel,” dealing with
such vital activities as billing, invoicing,
accounts receivable, assistance in
Customs matters, “and other clerical
functions.” Ta Chen’s November 12,
1996 Response at 51 and 53. We also
note the movement of Ta Chen’s former
sales manager among Ta Chen,
Company A, and Company B. Given the
longstanding and intimate business
dealings between this individual and
the president of Ta Chen, we must
guestion the degree of operational
autonomy of Company A and Company
B while under this individual’s
stewardship. We also note that this
individual received substantial
compensation from Ta Chen well after
his claimed severance date of 1992.
Further, Ta Chen’s president met with
Company B’s customers, and
participated directly in the negotiation
of prices for Company B’s subsequent
resales of WSSP. Ta Chen’s statement
that it “*knew the prices which would be
accepted by Ta Chen’s distributor”
raises additional questions about the
extent to which Company B was free to
act in its own interest.

With respect to debt financing (an
indicium specifically mentioned in the
SAA and Notice of Proprosed
Rulemaking), whether Company B can
be said to have “offered” its accounts
receivable and inventory as collateral
for a bank loan to TClI, or that TCI
“requested” and Company B ‘“‘agreed”
to take such a step is not germane to our
analysis. Either way, as we stated in our
Preliminary Results, Company B
“placed its continued ability to operate
in the hands of a putatively unaffiliated
party.” Preliminary Results at 1436.
Despite the statements of various
individuals which Ta Chen has placed
on the record of this review, neither Ta
Chen nor any of these individuals is
able to cite to a single case where an
unaffiliated party would accept this
risk. We also disagree with Ta Chen’s
claim that Company B’s pledging its
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accounts receivable and inventory to
TCI’'s bank was essentially akin to TCI
securing a lien upon Company B and, in
turn, assigning its rights to the bank. We
note that the actual transaction involved
a significant qualitative difference. In
the latter case, TCI’s security interest
would be limited to the amount
Company B owed against purchases of
inventory. In the former case, Company
B unilaterally, and without
consideration, assigned its entire
inventory and accounts receivable
directly to TCI’s bank to facilitate a loan
for TCI. That Company B would accept
this risk without any consideration—
without even a written agreement
memorializing the terms and duration of
the agreement—does not comport with
the commercial realities of dealings
between unaffiliated companies. Nor
has Ta Chen offered convincing
evidence that this arrangement is, in
fact, commonplace. As a final note, Ta
Chen itself undermines the stated
reason for this arrangement: to ensure
payment by Company B to Ta Chen for
purchases of stainless steel products. In
its November 12, 1996 submission, Ta
Chen asserts that the risk of default by
Company B ‘““was not significant, since
bad debt has not been a problem.” The
absence of a genuine credit risk would,
in fact, attenuate the need for this
extraordinary financial relationship. See
Ta Chen’s November 12, 1996
Supplemental Response at 81.

The existence of close supplier
relationships is another factor
specifically mentioned in the SAA.
Here, too, our examination of Ta Chen’s
role as supplier to Company B supports
a finding of affiliation. While Ta Chen
claims that Company B was free to
purchase stainless steel pipe from other
suppliers, Ta Chen has not provided
evidence to suggest that Company B
ever looked to any producer other than
Ta Chen as its supplier. In fact, Ta Chen
has allowed that *‘to the best of its
knowledge” (which we must presume
was extensive, given Ta Chen’s
computer access and custody of the
signature stamp), Ta Chen was the
exclusive supplier of stainless steel pipe
products to Company B. Furthermore,
the cases Ta Chen cites on this point are
inapposite. In each case, we did not
conclude that a close supplier
relationship was insufficient grounds
for a finding of affiliation; rather, we
concluded that no close supplier
relationship of any kind existed. In
Carbon Steel Flat Products, for example,
we found that no exclusive supplier
relationship existed between the
respondents and the named entities. See
Final Results of Administrative Review,

62 FR 18404, 18417 (April 15, 1997).
Likewise, in Rayon Yarn and Melamine
Dinnerware, the Department found that,
unlike in the instant review, there were
no close supplier relationships.
Furthermore, the Department has stated
explicitly that it may consider close
supplier relationships sufficient basis
for a finding of affiliation. See Large
Newspaper Printing Presses and
Components Thereof From Japan, 61 FR
38139 (July 23, 1996).

Comment Three: Ta Chen maintains
that the Department’s use of adverse
facts available was unlawful. Ta Chen
insists that it cooperated fully with the
Department throughout these
proceedings and responded
immediately to each of the Department’s
requests for information. The new
information Ta Chen provided in its
November 12, 1996 Supplemental
Response was in direct response to the
Department’s request, made for the first
time, that Ta Chen explain “all
relationships’ between Ta Chen and
Company B. Ta Chen cites to the
Department’s verification reports issued
in the first administrative review as
evidence of its complete cooperation
with the Department; “[n]o verifier
guestion went unanswered.”

Furthermore, Ta Chen submits, even
if the Department concludes that Ta
Chen and Company B were affiliated
during this third review, Ta Chen had
a reasonable basis for believing that no
such affiliation existed under the law in
effect at the time of the relevant sales to
Company B (i.e., in August 1994). In
four separate verifications the
Department limited its related party
inquiries to common equity ownership
or shared directors. Thus, Ta Chen
argues, it had “well-founded and
reasonable” grounds for believing that
Ta Chen and Company B were
unaffiliated for purposes of the Tariff
Act.

As to the Department’s choice of facts
available, Ta Chen avers that Ta Chen’s
current cash deposit rate (from the less
than fair value [LTFV] investigation)
would provide “sufficient motivation™
for Ta Chen to cooperate fully with the
Department. Ta Chen reasons that it
requested the three pending
administrative reviews in order to lower
its antidumping liabilities; if the
Department continued its imposition of
its existing cash deposit rate of 3.27
percent, “Ta Chen’s purpose in
participating in these reviews will have
been completely undermined.” Ta
Chen’s Case Brief at 48. Ta Chen draws
a distinction between the pending
reviews of WSSP and other cases
wherein a respondent is required to
participate in an administrative review

sought by a petitioner; in the latter case,
Ta Chen argues, the threat of a higher
margin suggested by petitioner serves to
induce respondents’ cooperation. In
light of these facts, Ta Chen argues, use
of the 31.90 percent margin from the
Preliminary Results is entirely
inappropriate.

In addition to being unduly punitive,
Ta Chen continues, use of adverse facts
available is especially unwarranted
where ‘““novel, vague issues are
involved.” Ta Chen insists that adverse
facts available would be called for only
if three conditions had been met: (i) the
respondent could reasonably have been
expected to know that the data it did not
provide had been requested by the
Department, (ii) the requested data were
not a new requirement of the 1995
statute, nor a new concept under the
statute, and (iii) the questionnaire was
not vague. See Ta Chen’s Case Brief at
43, citing Antifriction Bearings (Other
Than Tapered Roller Bearings) and Parts
Thereof From France, et al. (AFBs From
France) 62 FR 2081, 2088, 2090 (January
15, 1997); Fresh Cut Flowers From
Colombia 62 FR 16772 1776 (1997).
Pointing to the Court’s decision in
Daewoo Electronics Co., Ltd. v. U.S. 712
F. Supp. 931, 945 (CIT 1989), Ta Chen
maintains that the Department must
engage in “clear and adequate
communication” with a respondent
before applying facts available. Ta Chen
stresses that prior to the Department’s
issuance of its Preliminary Results Ta
Chen could not foresee that the
Department would consider Ta Chen
and Company B to be affiliated persons.
Thus, Ta Chen argues, it had no reason
to report Company B’s sales to its
customers, rather than Ta Chen’s sales
to Company B.

Ta Chen argues that the Department
has applied “cooperative” facts
available in another case involving the
failure properly to report subsequent
U.S. sales made by an affiliated person.
See Ta Chen’s Case Brief at 51, citing
Certain Small Business Telephones
From Taiwan, 59 FR 66912 (December
28, 1994) and Certain Fresh Cut Flowers
From Colombia, 59 FR 15159 (March,
31, 1994). Despite the respondents in
these cases having clear knowledge that
they were related, and failing to report
properly their U.S. sales, the
Department responded with ““second-
tier’” BIA. Here too, Ta Chen argues, the
Department should treat Ta Chen with
non-adverse facts available.

Ta Chen also maintains that the
judicial precedents cited by petitioners
do not support the use of adverse facts
available. In Sugiyama Chain v. United
States, 852 F. Supp. 1105, 1111 (CIT
1994), for example, Ta Chen notes that
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the Department applied cooperative BIA
to a respondent in six of the seven
administrative reviews at bar, despite
the Department’s belief that the
respondent “attempted to intentionally
deceive the Department.” Ta Chen’s
Case Brief at 54. The application of non-
cooperative BIA in the seventh review
was based on the respondent’s failure at
verification, and refusal to supply other
requested information (including the
subsequent home market sales to
unrelated customers). Ta Chen holds
that none of these conditions exists
here. At worst, Ta Chen submits, it
“mischaracterized the situation” with
respect to Company B; it did not
“misrepresent the situation.” 1d. at 55
(original emphasis).

In addition, Ta Chen notes that while
petitioners cite to Certain Stainless Steel
Wire Rod From India (58 FR 54110,
54111 (October 20, 1993)) (Steel Wire
Rod) as supporting the use of adverse
facts available, petitioners do not
mention the respondent’s numerous
shortcomings in that review. In that case
Ta Chen points out that the respondent
Mukand initially and repeatedly denied
any relationship with the related
customer, claimed that the customer
was free to purchase from others and
later retracted that claim, first denied
control over the customer and later
admitted the same, contradicted almost
all of the information in its earlier
submissions, and failed to state initially
that one of its officials ran the
customer’s day-to-day business
operations. Furthermore, the same
Mukand official certified as correct
certain inconsistent and contradictory
responses.

Petitioners, on the other hand, ask
that the Department look beyond the
“factually unsubstantiated and legally
unsound’ arguments presented in Ta
Chen’s case brief, and look instead to
the chronology of events unfolding
throughout the five-year history of this
case. According to petitioners, this
chronology demonstrates that Ta Chen
repeatedly and deliberately lied to the
Department regarding its sales in the
United States; this pattern of
dissembling warrants assignment of
total adverse facts available. Petitioners
dismiss Ta Chen’s suggestions in its
case brief that this review involves
“novel, vague issues,” and that the
Department itself is struggling to
interpret the affiliated persons
provisions of section 771(33) of the
Tariff Act. Petitioners also contend that,
contrary to Ta Chen’s arguments, Ta
Chen ““has been on notice at least since
verification ... in October 1994 of the
Department’s intense interest in Ta
Chen’s relationship with certain

customers in the United States.”
Petitioners’ Rebuttal Brief at 2.
Therefore, petitioners aver, it is
“farcical” for Ta Chen to insist that it
“had absolutely no reason to think the
Department would consider Ta Chen
and [certain U.S. customers] affiliated
parties.” Id., (quoting from Ta Chen’s
Case Brief). Rather, petitioners claim,
the unique facts of this case permit no
doubt that Ta Chen is affiliated with
these U.S. customers, which were, for
all intents and purposes, “Ta Chen’s
alter ego and tool.” Id.

Petitioners assert that the
Department’s interest in Ta Chen’s
affiliated entities in this review is
evident from the Department’s initial
antidumping questionnaire, which
guotes from section 771(33) of the Tariff
Act in defining “affiliated person.”
Petitioners also note that the
Department’s questionnaire queries the
respondent specifically as to affiliations
“through means other than stock
ownership,” thus leaving no doubt that
the Department did not define affiliation
as being limited to, per se, an equity
interest in the other person.

Furthermore, petitioners maintain, the
Department’s intense scrutiny of these
specific customers was clearly evident
during the still-pending first and second
reviews, as well. According to
petitioners, the Department’s reports on
the verifications of Ta Chen and TClI,
conducted in October 1994, detail at
length the extraordinary attention
focused by the Department on these
customers. Therefore, petitioners argue,
it is absurd for Ta Chen to profess, as
it has in its case brief, that Ta Chen had
no indication that the Department might
consider these U.S. customers as
“affiliated persons.” Rather, petitioners
insist, Ta Chen’s grudging disclosure of
information, and its active efforts to
misrepresent the information it has
disclosed, are indicative of a pattern of
“fraudulent deception.” Id. at 6.

For example, petitioners continue, Ta
Chen concealed the significant role of
Company A in Ta Chen’s activities
during the first review until petitioners
uncovered Company A’s existence and
insisted on a full discussion of its
relationships with Ta Chen. And,
petitioners observe, just three weeks
after petitioners’ disclosure of Company
A’s existence, the firm’s corporate
charter was dissolved, and Company A
was effectively replaced by Company B.

Furthermore, petitioners argue that Ta
Chen has consistently withheld vital
information from the Department,
disclosing piecemeal its affiliations only
under duress. Petitioners maintain that,
rather than volunteering key
information concerning its relationships

with U.S. customers, Ta Chen has
instead divulged this information only
following petitioners’ allegations that Ta
Chen was related to, or affiliated with,
these parties. According to petitioners,
“Ta Chen has quickly reacted to cover
its fraud and thereby has compounded
its fraud ... . In essence, the same group
of individuals ... have simply used
different corporate names to conduct
their common business, jettisoning one
name and moving on to the next
whenever their charade was in jeopardy
of being uncovered.” Petitioners’
Rebuttal Brief at 11.

Were Ta Chen genuinely cooperating
with the Department, petitioners argue,
¢ Ta Chen would have volunteered

the existence of Company A and its
“dba’’s, rather than waiting until
petitioners ferreted out this information
on their own;

e Ta Chen would have provided a
truthful explanation concerning
Company A and its “dba’’s, rather than
claiming, falsely, that the ““dba’” names
were prior customers of Ta Chen’s;

e Ta Chen would have “had
Company A come forth and answer
questions ... as Ta Chen has asked others
... to do,” rather than dissolving
Company A’s corporate charter roughly
two weeks after petitioners’ first calling
attention to Company A’s existence;

e Ta Chen would not have
precipitously rerouted its business away
from Company B, with sales to this
customer dropping sharply between the
second and third periods of review. As
with Company A’s dissolution,
petitioners maintain, the shifts in Ta
Chen’s U.S. sales pattern were
“‘undoubtedly reactions by Ta Chen” to
petitioners’ allegations concerning
Company A, its “dba’’s, and Company
B;

e Ta Chen would have volunteered
information at the October 1994
verification in the first review
concerning its extensive commercial
and financial ties to Company B, which
were clearly relevant to that
extraordinary verification. Likewise, Ta
Chen would have volunteered this
information in the body of its second
and third review questionnaire
responses. Petitioners aver that Ta Chen
did not do so.

Petitioners’ Case Brief at 9 and 10.
According to petitioners, the record
before the Department with respect to
Ta Chen is so replete with
inconsistencies, unsubstantiated claims,
“gaps in logic,” and the withholding of
accurate information, that the only
proper course for the Department is to
apply total adverse facts available.
Petitioners assert that Ta Chen’s U.S.
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sales database is “‘both incomplete and
untrustworthy,” and that Ta Chen’s
protestations that it has cooperated with
the Department are *“‘unpersuasive.” Id.
at 11. Petitioners claim that the situation
in the instant review is akin to that of
respondent Nippon Pillow Block Sales
(NPB) in Antifriction Bearings From
France, 62 FR 2081, 2086 (January 15,
1997). In that review the Department
applied facts available to NPB for its
failure to report accurately all home
market and U.S. sales of subject
merchandise. Because of omissions by
NPB in its sales listings the Department
determined that NPB’s questionnaire
responses were unreliable in toto and
disregarded all of NPB’s sales data.
Further, the Department concluded that
NPB had not acted to the best of its
ability in reporting the relevant sales
data and, thus, applied an adverse
inference in choosing the facts
otherwise available.

Petitioners also object to Ta Chen’s
efforts to ‘““maintain the fiction” that the
extraordinary ties detailed in the
Department’s preliminary results are
commonplace between unaffiliated
persons. With respect to TCI’s physical
custody of certain customers’ signature
stamps, dedicated modem lines to the
customers’ computerized accounting
systems, shared sales department
personnel, TCI’s direct negotiations
with these distributors’ subsequent
customers, and the distributors’
pledging of their inventory to secure
TCI’s debts, petitioners insist that these
practices ‘“‘are not common and do not
exist,” nor has Ta Chen been able to
point to a single instance of such
intimate ties between unaffiliated
entities. Petitioners suggest that Ta
Chen’s arguments are *‘laughable’ and
“ludicrous.” Petitioners’ Rebuttal Brief
at 14. Petitioners suggest that the reason
the Department has never found parties
to be affiliated based on these facts is
not because these ties are insufficient to
establish affiliation but, rather, because
the Department has never before been
confronted with a similar fact pattern.
Petitioners brand as ‘‘specious’” Ta
Chen’s “‘discrete parsing” of the
Department’s preliminary finding of
affiliation. Petitioners assert that Ta
Chen’s interpretation is thrice-flawed in
its assumptions that (i) Ta Chen’s ties
with certain U.S. customers, including
Company B, are common in the
industry, (ii) Ta Chen has cooperated
with the Department in all three
administrative reviews, and (iii) Ta
Chen’s unsubstantiated and
unsupported claims establish that it had
no affiliation with Company B.
Petitioners claim that Ta Chen’s

statement that physical custody of
distributors’ signature stamps does not
indicate control over these distributors’
disbursements is ‘““nonsense.” Similarly,
Ta Chen’s claim that its computer access
to these distributors’ financial records is
common is not supported by any other
instance of unaffiliated parties being so
linked. Furthermore, in response to Ta
Chen’s argument that Ta Chen had no
control over these distributors’ prices,
petitioners note that Ta Chen has stated
that “Ta Chen officials knew the prices
which would be accepted by Ta Chen’s
distributor.” Petitioners’ Rebuttal Brief
at 17 (quoting Ta Chen’s Case Brief).
“Arm’s-length companies do not and are
not supposed to operate in this
manner.” Id. at 18. Further, Ta Chen has
not provided a single instance of these
distributors rejecting the price Ta Chen
established for subsequent re-sales of
WSSP.

Finally, petitioners assail Ta Chen’s
characterization of its credit
arrangements as “‘absurd.” Asserting
that the pledging of one’s inventory and
accounts receivable “are not normal
between arm’s-length parties,”
petitioners point to Ta Chen’s failure to
provide any documentation of an
agreement establishing these
arrangements and conclude that the
suggestion that an unaffiliated party
would voluntarily accept such an
obligation is “preposterous in itself.” Id.
at 19.

Department’s Position: In this third
review Ta Chen concealed relevant
information pertaining to its sales to
Company B, and only revealed other
relevant information concerning sales to
another U.S. customer when the
Department opted to verify Ta Chen’s
U.S. questionnaire responses.
Furthermore, this is a respondent which
has on three occasions made substantial
changes to its U.S. sales operations (in
1992, 1993 and 1994); Ta Chen has
acknowledged that it made many of
these changes as a direct result of the
order. Given the sophistication of its
behavior and its legal arguments before
the Department, we find unpersuasive
Ta Chen’s assertion that it “*had
absolutely no reason to think the
Department would consider Ta Chen”
and certain of its U.S. customers as
affiliated persons.

We also disagree with Ta Chen’s
suggestion that this review addresses
“novel, vague issues.” The governing
statutory provisions for this review took
effect on January 1, 1995. Our Notice of
Proposed Rulemaking, with its
exhaustive commentary and analysis,
appeared in February, 1996, or fully two
months prior to Ta Chen’s initial
guestionnaire response in this review.

Thus, the affiliated party provisions of
section 771(33), as well as the
Department’s proposed interpretation of
these provisions, had been
comprehensively vetted before Ta Chen
submitted any factual information in
this third review. Further, the
Department’s February 13, 1996
guestionnaire specifically asked Ta
Chen to report its first sales to
unaffiliated customers in the United
States. Appendix | of the questionnaire
provided the new definition of
“affiliated person” found at section
771(33) of the Tariff Act, including the
new emphasis on affiliation through
“‘control.” See the Department’s
guestionnaire at Appendix I-1. The
request to provide the first U.S. sales to
unaffiliated customers imposed no new
reporting burden upon Ta Chen. Finally,
as noted above, there was no ambiguity
in the questionnaire’s language as to
which sales the Department sought.

We also find that Ta Chen’s citations
to past Departmental determinations in
support of using cooperative, non-
adverse facts available are not on point.
In Fresh Cut Flowers From Colombia,
for example, the respondent’s related
entities had either gone out of business
entirely, or were in the process of
liquidation, and thus the firms were
unable to provide sales data to the
Department. Similarly, in Certain Small
Business Telephones From Taiwan, the
affiliated U.S. customer of respondent
Bitronics was out of business. We
concluded that “(s)ince Bitronics made
substantial attempts to submit
information to the Department,” second-
tier, or cooperative, BIA would be most
appropriate. See Certain Small Business
Telephones From Taiwan; Final Results
of Administrative Review, 60 FR 16606
(March 31, 1995). In the instant case,
despite the 1995 sale of Company B to
another party, Ta Chen has never
indicated any such difficulty in
accessing Company B’s records, and has
even submitted Company B’s federal
income tax returns in the record of this
review.

As to Ta Chen’s argument that it
merely ““mischaracterized” (as
distinguished from “misrepresented”’)
its sales to Company B, Ta Chen’s
distinction is without a difference. The
facts remain that Ta Chen misled the
Department as to the nature of its
transactions with Company B and that
it failed to report properly Company B’s
sales to the first truly unaffiliated
person in the United States.

With respect to the precedent set in
Steel Wire Rod, we disagree with Ta
Chen’s interpretation of this case. In
fact, we find a number of similarities
between Ta Chen’s summary of the
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Department’s findings in that case and
the facts of the instant review. Like
Mukand in Steel Wire Rod, Ta Chen
initially and repeatedly denied any
relationship with Company B, claimed
that Company B was free to purchase
from others but later acknowledged that
it never attempted to do so, and
submitted certain contradictory
information. All of this information was
certified as accurate by the same official,
the president of Ta Chen. While we
cannot state authoritatively that a Ta
Chen official ran Company B, as was the
case with Mukand in Steel Wire Rod,
the individual who did run Company B
formerly worked for Ta Chen and
continued to have intimate business ties
to Ta Chen before and after his
employment with Company B. Unlike
Mukand in Steel Wire Rod, however, Ta
Chen has never admitted any control
over Company B, nor has it attempted
to correct its earlier misreporting of its
U.S. sales data.

We also disagree with petitioners’
argument that the record evidence
supports use of total adverse facts
available for Ta Chen’s margin. We
verified Ta Chen’s U.S. sales
guestionnaire responses after issuing the
Preliminary Results and examined Ta
Chen’s customer relationships in detail.
While we did find misreported sales to
one previously-unnamed customer, we
did not find evidence to suggest that Ta
Chen is affiliated in a fashion similar to
the relationships between Ta Chen and
Companies A and B with any of its other
U.S. customers in this review.
Therefore, while we have applied
adverse facts available to those
misreported sales, we have not based Ta
Chen’s margin on total adverse facts
available. We agree with petitioners,
however, that there is an issue
concerning the reliability and
consistency of the information supplied
by Ta Chen dating back to the first
administrative review (see Certain
Welded Stainless Steel Pipe From
Taiwan; Preliminary Results of
Administrative Reviews, 62 FR 26776
(May 15, 1997)). Accordingly, we will
address the specific circumstances
surrounding Ta Chen’s relationships
with Company A and Company B
within the context of the ongoing
reviews which cover periods predating
this POR. In addition, we intend to
closely scrutinize this issue within the
context of the pending fourth review of
this order.

Comment Four: Ta Chen argues that
the margin used as adverse facts
available in the Preliminary Results ““is
not relevant, calculated or corroborated,
and thus is unlawful.” According to Ta
Chen, the Department’s proposed

regulations and the SAA both call for
the Department, when using facts
available which are based on secondary
information, to corroborate these facts as
such information ‘““may not be entirely
reliable because, for example, as in the
case of a petition, it is based on
unverified allegations, or * * * it
concerns a different timeframe than the
one at issue.” Ta Chen’s Case Brief at
58, quoting the SAA at 870. Ta Chen
insists that the Department has already
“verified” that the facts available
margin is wrong. In the underlying
LTFV investigation, Ta Chen argues, the
Department calculated a margin of 3.27
percent for Ta Chen, based on data
which were subject to verification. Ta
Chen maintains that the 31.90 percent
margin (the “‘all others” rate from the
LTFV investigation) resulted from the
Department’s rejection of one
respondent’s data in favor of best
information available.

In addition, Ta Chen argues that the
facts available margin was applied to
producers other than Ta Chen and is,
thus, “irrelevant and unlawful.” Ta
Chen cites to an antidumping case from
Canada wherein Canada’s International
Trade Tribunal noted Ta Chen’s lower
margins (and the refusal of other
Taiwanese respondents to participate in
the proceeding) as indicative of a
pattern of lawful and cooperative
behavior by Ta Chen which resulted in
lower dumping margins.

Ta Chen also faults the 31.90 percent
facts available margin as being
unrepresentative of current conditions
in the stainless steel pipe market. Ta
Chen insists that the Department must
use the most up-to-date information as
facts available as it carries greater
probative value. In addition, Ta Chen
notes what it sees as significant changes
in the U.S. market since publication of
the antidumping duty order. According
to Ta Chen, Ta Chen is no longer forced
to compete against other Taiwanese
producers of WSSP, who largely
withdrew from the U.S. market after the
imposition of antidumping duties. In
support of this contention, Ta Chen
guotes from a 1996 determination by the
Canadian International Trade Tribunal
which concludes that “Taiwanese
producers other than Ta Chen have been
excluded from the U.S. market.” Ta
Chen’s Case Brief at 63. Ta Chen also
insists that the health of the U.S.
industry has improved markedly since
the original investigation in this case.
Id. at 64, citing Welded Stainless Steel
Pipe From Malaysia, ITC Pub. No. 2744
(March 1994).

According to Ta Chen, the
Department erred by disregarding
independent sources for more probative

dumping margins for use as facts
available. Ta Chen suggests that
petitioners in the investigation of
welded stainless steel pipe from
Malaysia testified to the International
Trade Commission that the imposition
of antidumping duties on WSSP from
Taiwan had effectively eliminated
dumping by Taiwanese producers. See
ITC Pub. No. 2744 (Final) (March 1994).
In a similar vein, Ta Chen cites the
testimony of an official of Bristol
Metals, a U.S. producer of WSSP,
insisting that “Taiwan imports have
been checked by the antidumping
laws.” Ta Chen’s Case Brief at 67,
quoting from Economic Effects of
Antidumping and Countervailing Duty
Orders and Suspension Agreements, ITC
Pub. No. 2900 (June 1995). Ta Chen
argues that these statements offered by
representatives of the U.S. pipe industry
‘“support a [zero] percent dumping
finding for Ta Chen.” Id. at 68.
Furthermore, Ta Chen suggests that
these statements, coming after the
original petition in this case, are more
indicative of present market conditions.
Ta Chen also cites to statements
submitted by Ta Chen into the record of
this review, one from the same
individual from Bristol Metals, and
another by a U.S. purchaser of WSSP
and stainless steel butt-weld pipe
fittings, both claiming that Ta Chen was
not dumping at 31.90 percent margins
through Company A and Company B.

Ta Chen also suggests that the failure
of petitioners in this case to request a
review of Ta Chen for the first three
PORs is indicative of petitioners’ belief
that Ta Chen is not dumping WSSP into
the U.S. market. By reason of their
failure to act, it is a fair inference that
the [petitioners] do not believe that Ta
Chen is dumping in the USA beyond the
previously found dumping margin( ) of
3.27%.” Ta Chen’s Case Brief at 69.

Ta Chen next turns to what it views
as “‘other independent sources’ for Ta
Chen’s dumping margins. Ta Chen notes
that for its remaining U.S. sales, the
Department’s preliminary margin
calculation found dumping margins of
zero percent. Ta Chen submits that
similar analysis in the first two PORs
will, likewise, result in margins of zero
percent. Finally, Ta Chen suggests, the
Department could turn to antidumping
proceedings in other countries as
evincing Ta Chen’s “proclivity not to
dump.” Ta Chen cites to a margin of 3.5
percent found in an Australian
investigation of WSSP, and zero percent
margins found in similar investigations
conducted by Canada and the European
Union. Further, in its investigation of
Class 150 Pound Fittings From Taiwan,
Ta Chen notes, the Department found a
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zero-percent margin for Ta Chen. Ta
Chen suggests using these margins to
determine the facts available margin to
apply in this third administrative
review.

Further, Ta Chen argues, since it is a
fungible, commodity product, the
market for A—312 WSSP is driven
primarily by price. Had Ta Chen been
dumping through Company B at 31.90
percent margins, Ta Chen reasons,
“there would have been a “‘giant
sucking sound,” as all the business went
to Company B. There was no such
sound.” Ta Chen’s Case Brief at 75.
Finally, Ta Chen asserts that petitioners
have consistently overestimated the
actual margins in cases involving
Taiwan. As proof of this, Ta Chen notes
that the final margins published in the
Department’s LTFV determination were
consistently much lower than those
originally presented in the petition.
Therefore, a margin drawn from the
petition should not serve as the basis for
facts available in the instant review.

Petitioners counter that the URAA
“expressly approves of the use of data
from the petition and an original
investigation’s final determination for
facts available,” and note that the LTFV
investigation is the only source of
margins for use as facts available.
Petitioners maintain that ““[t]he
Department is not required to conduct
an economic analysis of the industry
whenever it determines that dumping
margins should be based on facts
available,” and argues that Ta Chen’s
citations to ITC testimony in an
unrelated case, and to antidumping
proceedings in other nations, are “not
relevant.” Noting that the Department
has not completed either the first or
second administrative reviews in this
case, petitioners aver that the
Department has little choice but to turn
to the highest margin from the original
LTFV investigation (i.e., 31.90 percent)
as adverse facts available. Petitioners
also dismiss Ta Chen’s argument that
petitioners themselves have concluded
that Ta Chen was not selling
merchandise at dumped prices during
the instant POR. Ta Chen’s argument,
petitioners insist, is based upon
statements made before the ITC in an
injury investigation concerning pipe
from Malaysia; that proceeding had
nothing to do with calculating dumping
margins with respect to sales of WSSP
from Taiwan.

Petitioners also dismiss Ta Chen’s
argument that the 31.90 percent margin
is flawed because this margin is
significantly higher than the calculated
rates for respondents during the LTFV
proceeding. Petitioners aver that
‘‘cooperative respondents that timely

and completely submit verifiable data
are entitled to whatever rates result,”
whereas in the instant case, Ta Chen has
“lie(d) to the Department and * * *
fraudulently pose[d] as being
cooperative.” Where, as here, the
Department has determined that the
withholding of information is
deliberate, petitioners stress, the
Department has ““ *heavily favored using
alternative “‘best information available”
least favorable to a respondent.””
Petitioners’ Rebuttal Brief at 48 (quoting
from Chinsung Industries Co., Ltd. v.
United States, 705 F. Supp. 598, 600
(CIT 1989)). Furthermore, petitioners
argue, use of the highest margin from
the LTFV investigation is fully
consistent with the Department’s
longstanding practice of applying a two-
tiered BIA methodology whereby an
uncooperative respondent will receive a
higher margin than would a respondent
who genuinely cooperated with the
Department but failed to timely submit
requested factual information. Finally,
petitioners argue that in the absence of
rates issuing from any administrative
review the highest margin from the
LTFV investigation stands as ‘““most
probative of current conditions.”
Reliance upon Ta Chen’s own rate from
the original investigation, petitioners
maintain, would “essentially reward Ta
Chen for withholding information from
the Department.” Id. at 49.

Department’s Position: We agree with
petitioners and disagree, in part, with
Ta Chen. We cannot accede to Ta Chen’s
suggestion that we apply its existing
cash deposit rate as adverse facts
available, as this would amount to
rewarding Ta Chen for its failure to
disclose essential facts to the
Department and to report the proper
body of its U.S. sales. Were we to
consider Ta Chen’s existing margin,
which was calculated in a segment of
these proceedings wherein Ta Chen was
deemed cooperative and its responses
fully verified, as adverse facts available,
we would effectively cede control of
this review to Ta Chen. The respondent
would be free to submit selective,
misleading, or inaccurate information,
secure in its knowledge that the worst
fate it could expect would be to receive
its existing cash deposit rate as facts
available. See Olympic Adhesives, Inc.
v. United States, 899 F.2d 1565, 1571
(Fed. Cir. 1990). As the Court stated in
Industria de Fundicao Tupy, et al. v.
United States 936 F. Supp 1009 (CIT
1996), “‘the Court will not allow
respondent to cap its antidumping rate
by refusing to provide updated
information to the (the Department).”
Similarly, margins from other

Departmental proceedings or from
Canadian or European antidumping
cases, wherein Ta Chen cooperated
fully, are likewise irrelevant to this third
administrative review where Ta Chen
impeded our investigation. Contrary to
Ta Chen’s suggested approach, our aim
in selecting facts available for non-
cooperative respondents is to choose a
margin which is sufficiently adverse “to
induce respondents to provide (the
Department) with complete and
accurate information in a timely
fashion.” See National Steel Corp., et
al., v. United States, 13 F. Supp 593
(CIT 1996).

We also reject Ta Chen’s assertion that
the 31.90 percent facts available margin
is inappropriate because it was drawn
from an earlier segment of these
proceedings. In Mitsuboshi Belting
Corp., Ltd. v. United States, the Court,
relying upon the findings in Rhone
Poulenc Inc. v. United States (899 F.2d
1185 (Fed Cir. 1990)), found that the
Department’s use of a margin drawn
from a LTFV investigation was
reasonable and, further, that ‘‘best
information’ doesn’t necessarily mean
““most recent information.” The Court
also rejected plaintiff’s claim that the
Department’s choice of BIA was
unreasonably harsh:

to be properly characterized as ““punitive,”
the agency would have had to reject low
margin information in favor of high margin
information that was demonstrably less
probative of current conditions. Here, the
agency only presumed that the highest prior
margin was the best information of current
margins. * * * We believe a permissible
interpretation of the statute allows the agency
to make such a presumption and that the
presumption is not “‘punitive.” Rather, it
reflects a common sense inference that the
highest prior margin is the most probative
evidence of current margins because, if it
were not so, the importer, knowing of the
rule, would have produced current
information showing the margin to be less.

Mitsuboshi Belting Ltd. and MBL (USA)
Corp. v. United States., Court No. 93—
09-00640 (CIT March 12, 1997).
Likewise, in Sugiyama Chain Co., Ltd.
et al., v. United States, the defendant
contested our selection of best
information available as having no
probative value concerning Sugiyama’s
current margins because the rate taken
from the LTFV investigation had “only
a tenuous link to Sugiyama Chain’s
margins in the instant review.” The
Court approved of our use of the highest
prior margin as BIA, noting that the
Department *‘can make a common sense
inference —indeed, there is a rebuttable
presumption—that the highest prior
margin is the most probative evidence
indicative of the current margin.”
Sugiyama Chain Co., Ltd., et al. v.
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United States, 13 CIT 218; see also
Rhone Polenc, Inc., et al. v. United
States, 710 F. Supp. 341 (CIT 1989)
(“There is no mention in the statute or
regulations that the best information
available is the most recent information
available.”). Furthermore, our use of a
margin drawn from data supplied by the
petitioners comports fully with section
776(b) of the 1995 Tariff Act.

In addition, we note that in the
instant review we have calculated
individual transaction margins for Ta
Chen which are comparable to the 31.90
percent, which was chosen from the
LTFV investigation as facts available.
See the Department’s Final Margin
Program, “Minimum and Maximum
Margins.” Thus, we have available
contemporaneous and calculated
margins, based on Ta Chen’s own third
POR data, which serve to corroborate
the petition margin, and which reflect
Ta Chen’s practices during this third
administrative review. For the purpose
of these final results, therefore, we have
continued to use 31.90 percent as
adverse facts available.

As to Ta Chen’s comments regarding
the present state of the market for
Taiwanese stainless steel pipe, we find
these comments irrelevant in this
review. Ta Chen stresses its claim that
the antidumping duty order has driven
other Taiwanese pipe producers from
the playing field, eliminating the need
for Ta Chen to sell WSSP at less than
normal value. However, Ta Chen’s
continued presence in the United States
market cannot be seen as indicative that
it has not engaged in dumping of WSSP
in this country.

We also find inapposite Ta Chen’s
argument that, since petitioners did not
request this third review, petitioners are
satisfied with Ta Chen’s existing cash
deposit rate. Whether or not petitioners
requested this review is, at this point,
irrelevant, and cannot be construed in
any way as evidence of Ta Chen’s
present dumping activities, or lack
thereof. Furthermore, any number of
factors may lead a domestic industry to
eschew the administrative review
process, including, for example,
insufficient resources to participate in a
review, or a belief that it cannot
“prevail” in an administrative review.

Finally, as to “Ta Chen’s proclivity
not to dump,” Ta Chen could best have
demonstrated such proclivity by
extending its full cooperation in the first
three reviews of this antidumping duty
order. We can only conclude in this
third review, as we have preliminarily
determined in the first and second
reviews, that Ta Chen’s refusal to
provide the complete body of
appropriate U.S. sales, as requested, is

because these sales represent significant
dumping margins. As it is, the
Department has no choice but to make
the negative inference specifically
called for by the facts available
provisions of the Tariff Act.

Comment Five: Petitioners argue that
if the Department continues to use the
bulk of Ta Chen’s sales data for its final
results of review, the Department must
adjust its cost-of-production (COP) test
to account for import duties paid by Ta
Chen on its imports of stainless steel
coil (the raw material used in the
production of A—312 welded stainless
steel pipe). According to petitioners, the
Department in its preliminary results
increased U.S. price by the amount of
home market import duties rebated or
not collected by reason of exportation of
the finished WSSP to the United States.
This was necessary, petitioners suggest,
because Ta Chen’s home market prices
were inclusive of import duties.
However, Ta Chen’s COP data were
reported exclusive of import duties,
because Ta Chen’s mill is a customs
bonded facility. The Department,
therefore, compared COP amounts
which do not include import duties to
home market prices which do. This had
the effect, petitioners conclude, of
“‘understating the extent that Ta Chen’s
home market sales were made at prices
that were below the cost of production.”
Petitioners’ Case Brief at 14. Petitioners
suggest that the Department either
deduct home market import duties from
home market sales prices, or add these
duties to Ta Chen’s reported COP prior
to conducting our cost test.

In rebuttal, Ta Chen confirmed that it
paid import duties on imports of
stainless steel coil, and that its home
market prices include these import
duties.

Department’s Position: We agree with
petitioners. In conducting our cost test,
we inadvertently compared net home
market prices inclusive of import duties
on stainless steel to COP totals exclusive
of these duties. We have adjusted our
calculation of the net home market price
used in our COP test to deduct the
amount of the import duties.

Comment Six: Ta Chen urges the
Department to correct two “‘clerical
errors” in the preliminary results
margin program. The first involves the
Department’s calculation of Ta Chen’s
COP. Ta Chen suggests that the
Department inadvertently double-
counted Ta Chen’s indirect selling
expenses in calculating total COP. The
preliminary margin program includes
two variables, ISELCOP and INDSELEX,
both of which represent indirect selling
expenses. At different points in the
preliminary margin program, Ta Chen

notes, the Department added both to Ta
Chen’s COP, thereby overstating these
expenses.

Ta Chen also argues that the
Department double-counted Ta Chen’s
U.S. packing expenses by subtracting
these expenses from U.S. price while
adding them to foreign unit price in
dollars (FUPDOL). Ta Chen suggests
altering the calculation of net U.S. price
to eliminate the deduction for U.S.
packing expenses.

Department’s Position: We agree with
Ta Chen on both points. With respect to
indirect selling expenses, we
inadvertently double-counted these
expenses in calculating Ta Chen’s COP.
As for packing expenses, we
erroneously subtracted these from U.S.
price while simultaneously adding them
to FUPDOL. We have corrected both
errors for these final results of review.

Comment Seven: Ta Chen maintains
that it has not been dumping for three
consecutive periods of review and,
therefore, requests that the Department
revoke Ta Chen from the antidumping
duty order covering welded stainless
steel pipe from Taiwan.

Petitioners, in a footnote in their
rebuttal brief, maintain that, “‘viewed
overall,” Ta Chen’s behavior throughout
these proceedings demonstrates that Ta
Chen is not entitled to revocation from
the antidumping duty order.

Department’s Position: Given the
existence of a calculated margin for Ta
Chen in these third review final results,
we determine that Ta Chen has not met
the requirements of three consecutive
years of zero (or de minimus) margins as
called for in section 19 CFR 353.25 of
the Department’s regulations. Therefore,
we cannot consider a partial revocation
of the antidumping duty order as to Ta
Chen at this time.

Comment Eight: Ta Chen, noting the
three ongoing administrative reviews of
WSSP, asks that the Department use the
final results dumping margin from the
third administrative review to establish
Ta Chen’s cash deposit rate for future
entries of subject merchandise. Ta Chen
cites the Department’s approach in
Silicon Metal From Brazil, where the
Department issued final results of
several ongoing reviews simultaneously,
using the margins calculated for the
most recent POR as the respondents’
new cash deposit rates.

Petitioners argue that the Department
should assign Ta Chen a margin in all
three administrative reviews of 31.90
percent as total adverse facts available,
thus obviating the need to address the
issue of which final results margin
should establish Ta Chen’s new cash
deposit rate.
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Department’s Position: Consistent
with past Departmental practice, we
will use as Ta Chen’s new cash deposit
rate the weighted-average dumping
margin found in these final results of
the third POR. Our practice is to adopt
the dumping margin from the final
results for the most recent POR to serve
as a respondent’s new cash deposit rate.

Final Results of Review

Based on our review of the arguments
presented above, for these final results
we have made changes in our margin
calculations for Ta Chen. After
comparison of Ta Chen’s EP to normal
value (NV), we have determined that Ta
Chen’s weighted-average margin for the
period December 1, 1994 through
November 30, 1995 is 6.06 percent.

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
U.S. price and NV may vary from the
percentage stated above. The
Department will issue appraisement
instructions directly to Customs.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of this
administrative review for all shipments
of WSSP from Taiwan entered, or
withdrawn from warehouse, for
consumption on or after the publication
of the final results of this administrative
review, as provided in section 751(a)(1)
of the Tariff Act:

(1) The cash deposit rate for Ta Chen
will be the rate established in the final
results of this administrative review;

(2) For previously reviewed or
investigated companies other than Ta
Chen, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period;

(3) If the exporter is not a firm
covered in this review, a prior review,
or the LTFV investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and

(4) If neither the exporter nor the
manufacturer is a firm covered in this or
any previous review conducted by the
Department, the cash deposit rate will
be 19.84 percent. See Amended Final
Determination and Antidumping Duty
Order; Certain Welded Stainless Steel
Pipe From Taiwan, 57 FR 62300
(December 30, 1992).

All U.S. sales by the respondent Ta
Chen will be subject to one deposit rate
according to the proceeding. The cash
deposit rate has been determined on the
basis of the selling price to the first
unrelated customer in the United States.
For appraisement purposes, where

information is available, we will use the
entered value of the subject
merchandise to determine the
appraisement rate.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of the
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of the return or destruction
of APO materials, or conversion to
judicial protective order, is hereby
requested. Failure to comply with the
regulations and the terms of an APO is
a sanctionable violation.

This administrative review and this
notice are in accordance with section
751(a)(1) of the Tariff Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22.

Dated: July 8, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-18448 Filed 7-11-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

National Voluntary Laboratory
Accreditation Program (NVLAP),
NVLAP Information Collection System

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before September 12,
1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental

Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Vanda R. White, National
Voluntary Laboratory Accreditation
Program, Building 820, Room 282,
National Institute of Standards and
Technology, Gaithersburg, MD 20899;
phone, (301) 975-3592; fax (301) 926—
2884; e-mail, vanda.white@nist.gov.

SUPPLEMENTAL INFORMATION:
l. Abstract

This information is collected from all
laboratories, testing and calibration, that
apply for NVLAP accreditation.
Applicants provide the minimum
information necessary to evaluate the
competency of laboratories to carry out
specific tests or calibrations or types of
tests or calibrations. The collection is
mandated by 15 CFR 285.

1. Method of Collection

An application for accreditation is
provided to each applicant laboratory.
The laboratory completes the written
application, providing such information
as name, address, phone and fax
numbers and contact person, and selects
the test methods or parameters for
which it is seeking accreditation. The
application must be signed by the
Authorized Representative of the
laboratory, committing the laboratory to
comply with NVLAP’s accreditation
criteria. The completed application is
mailed to NVLAP.

I11. Data

OMB Number: 0693-0003.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Testing and
calibration laboratories, including
commercial (for-profit), not-for-profit
institutional, and federal, state and local
government laboratories.

Estimated Number of Respondents:
1,000.

Estimated Time Per Response: Ranges
between 15 minutes for respondents
verifying information on a preprinted
form and 3 hours for those providing an
initial application.

Estimated Total Annual Burden
Hours: 2,750.

Estimated Total Annual Cost to
Respondents: There are no capital or
start-up costs to respondents.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
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is necessary for the proper performance
of the functions of the agency, including
whether the information shall have a
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) way to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: July 2, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-18430 Filed 7-11-97; 8:45 am]
BILLING CODE: 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Weather Service
Modernization and Associated
Restructuring

AGENCY: National Weather Service
(NWS), NOAA, Commerce.
ACTION: Notice and opportunity for
public comment.

SUMMARY: The NWS is publishing
proposed certifications for the
consolidation, automation, and closure
of the following Weather Service offices
at the indicated FAA Weather
Observation Service Level:

(1) Casper, WY Weather Service
Office (WSO) which will be automated
at FAA Weather Observation Service
Level C and have its services
consolidated into the future Riverton,
Cheyenne, and Rapid City Weather
Forecast Offices (WFOs);

(2) Huron, SD WSO which will be
automated at FAA Weather Observation
Service Level C and have its services
consolidated into the future Sioux Falls
and Aberdeen WFOs;

(3) Rochester, MN WSO which will be
automated at FAA Weather Observation
Service Level C and have its services
consolidated into the future La Crosse
and Minneapolis WFOs;

(4) Waterloo, IA WSO which will be
automated at FAA Weather Observation
Service Level C and have its services

consolidated into the future Des Moines,
Quad Cities and La Crosse WFOs; and

(5) Yakima, WA WSO which will be
automated at FAA Weather Observation
Service Level C and have its services
consolidated into the future Pendleton
WFO.

In accordance with Pub. Law 102—
567, the public will have 60-days in
which to comment on these proposed
consolidation, automation, and closure
certifications.

DATES: Comments are requested by
September 12, 1997.

ADDRESSES: Requests for copies of the
proposed consolidation, automation and
closure packages should be sent to Tom
Beaver, Room 11426, 1325 East-West
Highway, Silver Spring, MD 20910,
telephone 301-713-0300. All comments
should be sent to Tom Beaver at the
above address.

FOR FURTHER INFORMATION CONTACT:
Julie Scanlon at 301-713-1698, ext 151.
SUPPLEMENTARY INFORMATION: In
accordance with section 706 of Pub.
Law 102-567, the Secretary of
Commerce must certify that these
consolidations, automations, and
closures will not result in any
degradation of service to the affected
areas of responsibility and must publish
the proposed consolidation, automation,
and closure certifications in the FR. The
documentation supporting each
proposed certification includes the
following:

(1) A draft memorandum by the
meteorologist(s)-in-charge
recommending the certification, the
final of which will be endorsed by the
Regional Director and the Assistant
Administrator of the NWS if
appropriate, after consideration of
public comments and completion of
consultation with the Modernization
Transition Committee (the Committee);

(2) A description of local weather
characteristics and weather-related
concerns which affect the weather
services provided within the service
area;

(3) A comparison of the services
provided within the service area and the
services to be provided after such
action;

(4) A description of any recent or
expected modernization of NWS
operation which will enhance services
in the service area;

(5) An identification of any area
within the affected service area which
would not receive coverage (at an
elevation of 10,000 feet) by the next
generation weather radar network;

(6) Evidence, based upon operational
demonstration of modernized NWS
operations, which was considered in

reaching the conclusion that no
degradation in service will result from
such action including the WSR-88D
Radar Commissioning Report(s), User
Confirmation of Services Report(s), and
the Decommissioning Readiness Report
(as applicable);

(7) Evidence, based upon operational
demonstration of modernized NWS
operations, which was considered in
reaching the conclusion that no
degradation in service will result from
such action including the ASOS
Commissioning Report; series of three
letters between NWS and FAA
confirming that weather services will
continue in full compliance with
applicable flight aviation rules after
ASOS commissioning; Surface Aviation
Observation Transition Checklist
documenting transfer of augmentation
and backup responsibility from NWS to
FAA; successful resolution of ASOS
user confirmation of services
complaints; and an inplace
supplementary data program at the
responsible WFO(s);

(8) Warning and forecast verification
statistics for pre-modernized and
modernized services which were
utilized in determining that services
have not been degraded;

(9) An Air Safety Appraisal for offices
which are located on an airport; and

(10) A letter appointing the liaison
officer.

These proposed certifications do not
include any report of the Committee
which could be submitted in accordance
with sections 706(b)(6) and 707(c) of
Pub. Law 102-567. In December 1995
the Committee decided that, in general,
they would forego the optional
consultation on proposed certifications.
Instead, the Committee would just
review certifications after the public
comment period had closed so their
consultation would be with the benefit
of public comments that had been
submitted.

This notice does not include the
complete certification packages because
they are too voluminous to publish.
Copies of the certification packages and
supporting documentation can be
obtained through the contact listed
above.

Once all public comments have been
received and considered, the NWS will
complete consultation with the
Committee and determine whether to
proceed with the final certification. At
the June 25, 1997 MTC meeting the
Committee stated that its endorsement
of certifications is *‘subject to the
following qualifications:

(1) The number of trained staff in each
modernized field office meets staffing
requirements as established by the
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modernization criteria and documented
in the National Implementation Plan
and the Human Resources Plan (WBS
1100). Delays in training or failure to fill
required positions will increase the risk
of degradation of service;

(2) The availability of operational
systems in each modernized field office
meets requirements as established by
the modernization criteria and
documented in the System
Commissioning and Support Function
Demonstration Plans; and

(3) The operational and
administrative infrastructures and
technical development needed to
support the modernized field offices be
maintained as required by the
modernization plan.” It is expected that
these qualifications can be met for the
above proposed certifications. If these
qualifications cannot be met prior to the
September MTC meeting, these
proposed certifications may or may not
be presented to the Committee. If a
decision to certify is made, the Secretary
of Commerce must publish the final
certification in the FR and transmit the
certification to the appropriate
Congressional committees prior to
consolidating, automating, and closing
these offices.

Dated: July 8, 1997.
Robert S. Winokur,

Acting Assistant Administrator for Weather
Services.

[FR Doc. 97-18413 Filed 7-11-97; 8:45 am]
BILLING CODE 3510-12-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Weather Service
Modernization and Associated
Restructuring

AGENCY: National Weather Service
(NWS), NOAA, Commerce.

ACTION: Notice and opportunity for
public comment.

SUMMARY: The NWS is publishing a
proposed certification for the closure of
Yuma, AZ Weather Service Office
(WSO), with services being provided by
the future Phoenix Weather Forecast
Office (WFO).

In accordance with Public Law 102—
567, the public will have 60-days in
which to comment on this proposed
closure certification.

DATES: Comments are requested by
September 12, 1997.

ADDRESSES: Requests for copies of the
proposed closure package should be
sent to Tom Beaver, Room 11426, 1325
East-West Highway, Silver Spring, MD
20910, telephone 301-713-0300. All
comments should be sent to Tom Beaver
at the above address.

FOR FURTHER INFORMATION CONTACT: Julie
Scanlon at 301-713-1698 ext 151.

SUPPLEMENTARY INFORMATION: In
accordance with section 706 of Public
Law 102-567, the Secretary of
Commerce must certify that this closure
will not result in any degradation of
service to the affected area of
responsibility and must publish the
proposed closure certification in the FR.
The documentation supporting this
proposed certification includes the
following:

(1) A draft memorandum by the
meteorologist(s)-in-charge
recommending the certification, the
final of which will be endorsed by the
Regional Director and the Assistant
Administrator of the NWS if
appropriate, after consideration of
public comments and completion of
consultation with the Modernization
Transition to Committee (the
Committee);

(2) A description of local weather
characteristics and weather-related
concerns which affect the weather
services provided within the service
area;

(3) A comparison of the services
provided within the service area and the
services to be provided after such
action;

(4) A description of any recent or
expected modernization of NWS
operation which will enhance services
in the service area;

(5) An identification of any area
within the affected service area which
would not receive coverage (at an
elevation of 10,000 feet) by the next
generation weather radar network;

(6) Warning and forecast verification
statistics for pre-modernized and
modernized services which were
utilized in determining that services
have not been degraded;

(7) An Air Safety Appraisal for an
office which is located on an airport;
and

(8) A letter appointing the liaison
officer.

This proposed certification does not
include any report of the Committee
which could be submitted in accordance
with sections 706(b)(6) and 707(c) of
Pub. Law 102-567. In December 1995
the Committee decided that, in general,
they would forego the optional

consultation on proposed certifications.
Instead, the Committee would just
review certifications after the public
comment period had closed so their
consultation would be with the benefit
of public comments that had been
submitted.

This notice does not include the
complete certification package because
it is too voluminous to publish. Copies
of the certification package and
supporting documentation can be
obtained through the contact listed
above.

Once all public comments have been
received and considered, the NWS will
complete consultation with the
Committee and determine whether to
proceed with the final certification. At
the June 25, 1997 MTC meeting the
Committee stated that its endorsement
of certifications is ‘“‘subject to the
following qualifications:

(1) The number of trained staff in each
modernized field office meets staffing
requirements as established by the
modernization criteria and documented
in the National Implementation Plan
and the Human Resources Plan (WBS
1100). Delays in training or failure to fill
required positions will increase the risk
of degradation of service;

(2) The availability of operational
systems in each modernized field office
meets requirements as established by
the modernization criteria and
documented in the System
Commissioning and Support Function
Demonstration Plans; and

(3) The operational and
administrative infrastructures and
technical development needed to
support the modernized field offices be
maintained as required by the
modernization plan.” It is expected that
these qualifications can be met for the
above proposed certification. If these
qualifications can not be met prior to
the September MTC meeting, this
proposed certification may or may not
be presented to the Committee. If a
decision to certify is made, the Secretary
of Commerce must publish the final
certification in the FR and transmit the
certification to the appropriate
Congressional committees prior to
closing this office.

Dated: July 8, 1997.
Robert S. Winokur,

Acting Assistant Administrator for Weather
Services.

[FR Doc. 97-18412 Filed 7-11-97; 8:45 am]
BILLING CODE 3510-12-M



Federal Register / Vol. 62, No. 134 / Monday, July 14, 1997 / Notices

37559

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Weather Service
Modernization and Associated
Restructuring

AGENCY: National Weather Service
(NWS), NOAA, Commerce,

ACTION: Notice and opportunity for
public comment.

SUMMARY: The NWS is publishing
proposed certifications for the
automation and closure of the following
Weather Service offices at the indicated
FAA Weather Observation Service
Level:

(1) Colorado Springs, Co Weather
Service Office (WSO) which will be
automated at FAA Weather Observation
Service Level B and with services being
provided by the future Pueblo, Denver/
Boulder, and Goodland Weather
Forecast Offices (WFO);

(2) Dubuque, IA WSO which will be
automated at FAA Weather Observation
Service Level C and with services being
provided by the future Quad Cities and
Milwaukee WFOs;

(3) Residual Des Moines, |IA WSO
which will be automated at FAA
Weather Observation Service Level A
and with services being provided by the
future Des Moines WFO;

(4) Evansville, IN WSO which will be
automated at FAA Weather Observation
Service Level C and with services being
provided by the future Paducah, Central
Ilinois, Indianapolis, and Louisville
WFOs;

(5) Residual Minneapolis, MN WSO
which will be automated at FAA
Weather Observation Service Level A
and with services being provided by the
future Minneapolis WFO,;

(6) Elkins, WV WSO which will be
automated at FAA Weather Observation
Service Level C and with services being
provided by the future Charleston,
Pittsburgh, and Baltimore/Washington
WEFOs;

(7) Residual Fresco, CA which will be
automated at FAA Weather Observation
Service Level A and with services being
provided by the future San Joaquin
Valley WFO;

(8) Residual Las Vegas, NV WSO
which will be automated at FAA
Weather Observation Service Level A
and with services being provided by the
future Las Vegas WFO;

(9) Residual Portland, OR WSO which
will be automated at FAA Weather
Observation Service Level A and with
services being provided by the future
Portland WFO;

(10) San Francisco, CA WSO which
will be automated at FAA Weather
Observation Service Level A and with
services being provided by the future
San Francisco Bay Area WFO; and

(11) Residual Spokane, WA WSO
which will be automated at FAA
Weather Observation Service Level A
and with services being provided by the
future Spokane WFO.

In accordance with Public Law 102—
567, the public will have 60-days in
which to comment on these proposed
automation and closure certifications.

DATES: Comments are requested by
September 12, 1997.

ADDRESSES: Request for copies of the
proposed automation and closure
packages should be sent to Tom Beaver
Room 11426, 1325 East-West Highway,
Silver Spring, MD 20910, telephone
301-713-0300. All comments should be
sent to Tom Beaver at the above address.
FOR FURTHER INFORMATION CONTACT: Julie
Scanlon at 301-713-1698 ext 151.

SUPPLEMENTARY INFORMATION: In
accordance with section 706 of Public
Law 102-567, the Secretary of
Commerce must certify that these
automations and closures will not result
in any degradation of service to the
affected areas of responsibility and must
publish the proposed automation and
closure certifications in the FR. The
documentation supporting each
proposed certification includes the
following:

(1) A draft memorandum by the
meteorologist(s)-in-charge
recommending the certification, the
final of which will be endorsed by the
Regional Director and the Assistant
Administrator of the NWS if
appropriate, after consideration of pubic
comments and completion of
consultation with the modernization
Transition Committee (the Committee);

(2) A description of local weather
characteristics and weather-related
concerns which affect the weather
services provided within the service
area;

(3) A comparison of the services
provided within the service area and the
services to be provided after such
action;

(4) A description of any recent or
expected modernization of NWS
operation which will enhance services
in the service area;

(5) An identification of any area
within the affected service area which
would not receive coverage (at an
elevation of 10,000 feet) by the next
generation weather radar network;

(6) Evidence, based upon operational
demonstration of modernized NWS
operations, which was considered in

reaching the conclusion that no
degradation in service will result from
such action including the ASOS
Commissioning Report; series of three
letters between NWS and FAA
confirming that weather services will
continue in full compliance with
applicable flight aviation rules after
ASOS commissioning; Surface Aviation
Observation Transition Checklist